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AMERICAN LAW REVIEW. 


JANUARY-FEBRUARY, 1888. 


THE COMMON LAW AS A SYSTEM OF REASONING,— 
HOW AND WHY ESSENTIAL TO GOOD GOVERN- 
MENT; WHAT ITS PERILS, AND HOW AVERTED. 


The subject is too vast for a full treatment. But I do not 
forget that I am addressing gentlemen accustomed to thinking 
and reasoning, therefore capable of supplying for themselves 
my omissions. 

Your familiarity with the common law renders needless any 
defining of it by me. But, looking at it as a system of reason- 
ing, let me set it for a moment before you beside the civil law. 

During the ages of Roman prosperity and glory, the civil law 
grew up as a system of reason. It had, to employ our common- 
law forms of expression, its statutes and rules of court; and it 
had the writings of its jurists, corresponding to our treatises and 
commentaries. It lacked those masses of judicial decisions 
which overwhelm and almost crush out our’'reason. On the other 
hand, its jurists were real jurists, and not the sort of men, or 
theirs the sort of labor, whence have proceeded the greater num- 
ber of our law treatises. And, beginning with no more author- 
ity than we accord to the books of our young lawyers seeking 
practice, and of our older ones who never had the capacity to 
acquire practice, they rose by their own merits to be the author- 
ity, and nearly the only authority except legislative. Thus the 
Roman law became a system of reasoning, as such, differing 
from ours in little else than the form of its growth and develop- 
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2 THE COMMON LAW AS A SYSTEM OF REASONING. 


ment. And as in the countries governed by the common law, 
so in those governed by the Roman, the statesmen and legisla- 
tors were largely lawyers; that is, they were persons accus- 
tomed to reasoning upon legal, or governmental, things. 

In the economy of human life and association, we have, as the 
fairest gifts of God, love, religion and reason. I need not say 
that the last is the greatest, for it includes the other two. Where 
reason, pure and perfect, prevails, all other good dwells; and 
the place whence it is banished is, whether in this world or the 
next, hell. Let us reason together ’’ is the command of Him 
from whom both we and reason proceeded. There is false rea- 
oning; but true reasoning conducts to all light, to all prosperity, 
to all happiness. 

Thus the affairs of Rome were controlled by men who, how- 
ever lacking in many things, were accustomed to reasoning, and 
to the sort of reasoning by which alone the people could be well 
governed. And thus Rome grew and prospered, until she em- 
braced the entire civilized world. Nor, while this reason re- 
mained with her, could she be overthrown. But, after many 
years, the eternal longing and sighing for laziness, the same 
which has wrought immense mischief in our jurisprudence, and 
which now threatens to destroy it, prevailed. Justinian, whom 
it is the fashion with us to adore, finished the work of mischief. 
In connection with what we should term revising the statutes, 
doubtless an excellent undertaking, he collected what he chose to 
preserve of the writings of tbe jurists, altered the extracts as far 
as the new purpose required, and consigned all the remainder to 
eternal oblivion. Having done this, he shut down the gate, as 
far as he could, forever upon reason. Of necessity, the ship of 
state, ** which, though so great, and driven of fierce winds,’’ had 
theretofore been kept from foundering by the ‘‘very small 
helm’’ of reason, went down, and Rome and the world were 
overwhelmed by centuries of darkness and woe. 

Let me anticipate my argument by reminding you that the 
world presents now an exact paraliel to this. There is a little 
island upon which the angel of light as she flew over it droppeda 
spark. Spurning Justinian’s folly, she accepted reason, named 
it the common law, and rose to a power and glory which mock 
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THE COMMON LAW AS A SYSTEM OF REASONING. 3 


the very brightest of Roman dreams. Her navies rule the seas, 
her colonies watch the sun in all his course around the world, her 
glory threw off in one of her flights these United States of 
America. But the longing for laziness has of late taken posses- 
sion of her. And she threatens to substitute acts of Parliament 
for all her common law of reason; and make it possible for 
sluggards and fools to practice at her bar and preside in her 
courts. If she does it, it requires no gift of prophecy to foresee 
that her encompassing seas will weep upon the dripping rocks 
around that little island a more mournful requiem to her en- 
tombed empire than was ever before sung over fallen greatness 
and glory. 


PHILOsOPHY OF THE Common Law. 


Returning now to our own law, let us approach the more prac- 
tical parts of the subject through a preliminary inquiry into the 
less obvious nature of that reason whence the palpable proceeds. 
In other words, employing an expression which may sound a 
little mystical, while it is not so in truth, let us call up to our 
comprehension the invisible innermost, or soul, of what the out- 
ward sight discerns as the body of the common law. 

We see around us a universe, upon every part of which the 
Creator has made the impress of law. This earth wheels onward 
upon its axis in obedience to a law which man has been able to 
discover. But if youascend the highest tower or mountain-peak, 
and in the loudest voice ask the earth why it moves thus, it can 
give you no answer. It does notknow. In the earlier ages man 
did not know. Yet from the beginning it moved as it does now. 
Go to the seas and ask the fishes why their habits are as they 
are, — ask the codfish why he feeds upon the bottom, and the 
mackerel why he gets his food at the top and moves in schools,— 
ask any question of any fish and you get no answer. Yet there 
is not a fish that does not move in exact obedience to the laws 
which the Maker has impressed on its nature. Consult the birds 
and the beasts, and the same facts reveal themselves. Consult 
man, and the result is not essentially different. He has a par- 
tially dormant and partially active power of reason. Feebly, 
and as in the twilight, he distinguishes between right and wrong. 
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Yet God has impressed upon him his particular nature, the same 
as upon the beasts, upon the birds, upon the fishes, and upon the 
physical earth. Ask the child why he claims a thing that has 
been given him as ** mine,’’ and feels wronged and cries if his 
right is denied, and he cannot tell you. His nature teaches him 
that it is so, yet his efforts at reasoning upon the question are as 
futile as those of the fish. 

Following instinct, or conscience, or whatever else we call it,— 
in other words, moved by impulses from the nature given by 
God to man, —he, while living as all must in society, establishes 
various customs and usages. After they become universal the 
court takes judicial cognizance of them as law. When statutes 
are enacted it takes the like cognizance of them also. But it 
does not stop here. It notices in the same way opinions which 
have become universal and uniform, the teachings of science 
when so diffused as to be known by all men, and whatever is 
understood of the nature of man and of the relations of society. 
Especially it takes juidcial cognizance of reason, and of the fact 
that directly or indirectly it is the highest guide of man. It thus 
becomes the highest guide of the court, so that our law is de- 
nominated a ** system of reason.”’ It aceepts judicial decisions 
as guides for future cases, because reason teaches the importance 
of stability and uniformity. 

But the facts of human life, while to the casual eye repeating 
themselves, are, when looked at more minutely, seen to be ever- 
changing. They resemble the growths of the physical earth. 
To the eye just opening a tree is a tree, and all trees are alike. 
Looked at more carefully the trees appear in great varieties. 
We have the oak, the beech, the sycamore, and so on through a 
very long list. All differ. Looking more minutely at the oak 
we find in all the world no two trunks, no two limbs, no two 
leaves, no two specimens of the fruit, exactly alike. And it is 
so with all the other trees throughout the world. No two leaves, 
no two of anything else, were ever discovered precisely identical 
in form and appearance. 

It sometimes happens that the facts which are presented to the 
practitioner or court are the same which have transpired and 
have been passed upon before. But this can be only when the 
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parties have dropped out something from their recital because of 
an instinctive feeling that it is unimportant. In truth, no two 
sets of facts were ever absolutely identical. 

Now, for a court to decide a question differing from what has 
gone before, it must take cognizance of the law engraved, not 
by man, but by God, on the nature of man. In other words, it 
must take cognizance of what our predecessors have named the 
unwritten law, or common Jaw. This law has already been dis- 
covered by juridical wisdom to consist of a beautiful and harmon- 
ious something not palpable to the physical sight, yet to the 
understanding obvious and plain, called principles. And the only 
way in which it is possible for one decision to be a guide to 
another involving facts in any degree differing is to trace the deci- 
sion to its principle, and thence to pass downward to the new 
facts and inquire whether or not they are within the same princi- 
ple. This process is termed reasoning. And because it is 
reasoning from things established in the law to those not yet 
established it is called legal reasoning, or the reasoning of the 
law, — in distinction, to quote the words of Coke, from *‘ every 
man’s reason.’’ So that the reasoning of the law is a distinct 
thing from the personal reasoning of an individual judge or text- 
writer. Hence, also, judicious judges and text-writers do not in 
their work proceed on their mere individual reasoning, but upon 
the law’s. 

We see, therefore, that, however the people who established 
a custom, or the legislative body that enacted a statute, or the 
court that pronounced a decision, omitted to reason about it, or 
reasoned wrongly, still the custom, the statute, the decision, is 
deemed by the law to have proceeded on its just and true reason. 
And a knowledge of the law is simply and only a comprehension 
of such just and true reason. And what is termed the law’s pro- 
gress or growth consists, more than in anything else, in discov- 
eries of its just and true reasons, and in correcting old mistakes 
as to them. 


How QUALIFIES FOR GOVERNMENTAL Work. 


So that the practice or administration of the common law is a 
constant call upon the reasoning powers of those engaged therein, 
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keeping them unremittingly active. And especially it compels 
an unceasing looking into those laws inherent in man and in 
society, without an understanding whereof no official person can 
properly discharge any governmental function. 

In method and results the common-law lawyer resembles the 
scientist in nature. The latter, taking note of all natural pheno- 
mena, Classifies them; and, looking down among them more 
deeply than the ordinary vision extends, discovers, and brings 
up to the view of his fellow-men the laws, one by one as he is 
able to find them, on which the workings of Nature proceed. 
Aided by his labors those who provide for the physical wants 
are able to proceed intelligently ; as, to build a bridge which will 
not fall in the using, a house that will stand, a locomotive that 
will draw the train of cars. The scientist is thus constantly add- 
ing to our knowledge of what always existed, and the physical 
world of man is progressing. 

So it is under the common law. The lawyer, whether practi- 
tioner, judge, or writer, looking down among the numberless 
phenomena of his science, — noting human actions, and investi- 
gating the decisions of the tribunals upon them, — discovers, 
one by one, the laws which always existed, though, it may be, 
never before understood, pertaining to the government of men 
in communities. The exigencies of practice constantly compel 
him to this, if he is a practitioner; the duties of office compel 
him, if he is a judge. Thus, while the law does not in any 
proper sense grow, the knowledge of it is a constant growth of 
beauty and usefulness. And so men are taught governmental 
things; the minds of those who administer the government are 
kept in training for their work; and the superior prosperity of 
the common-law nations is maintained and perpetuated. 

But let us not be unjust in comparing the common-law nations 
with the others. Since the Justinian folly plunged the world into 
night, there appears to have been no attempt at its exact repeti- 
tion, though more or less has been done resembling it. And to- 
day those nations which are governed by the civil law take it 
rather from the reason which preceded Justinian than from his 
attempted abolition of reason. And they have their jurists, 
while we have not ours except in imperfect semblances. So that, 
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should we abolish our common law of reason by merging it in 
codification, as many among us seek to do, we should not be 
brought where continental Europe now is, but rather to that 
bath of night which Justinian prepared for her. 


Jupic1aL Decisions — WorDs OF JUDGES. 


That in our common law which is the most familiar, and which 
some even look upon as the whole of it, is its immense and rap- 
idly increasing mass of judicial decisions. The nature and func- 
tions of a judicial decision are palpable, and absolutely certain 
beyond question. Yet many lawyers, as thoughtless as though the 
good Godhad never given them understandings, assume, and per- 
sist in assuming, that such a decision is a very different thing 
from what it is. It is the conclusion of the judicial mind upon 
particular facts. A controversy between parties had arisen, and 
to settle it they brought the facts to the tribunal and proved them ; 
thereupon it pronounced the law’s determination upon those facts, 
and it did nothing else. Distinguishing an individual judge from 
the tribunal, he may have said many interesting and useful 
things while stating the law’s determination, or possibly he may 
have blundered. But however wise or learned his words, they are 
the mere ornament of the adjudication, or his individual commen- 
tury thereon, spoken with reference to the special facts of the 
particular case. And, however the words of one judge may be 
concurred in by the rest, they never rise higher than evidences of 
the law, as distinguished from the law itself. Moreover, even 
when they are in the most general terms, and to the casual read- 
ing meant to convey absolute doctrine as viewed separately from 
the limited facts in contemplation, they are to be interpreted as 
qualified by those facts. The consequence is, that judicial de- 
cisions do not and cannot formally settle any abstract doctrine, 
such as it is the province of jurists to lay down. 


Ilow INTERPRET JUDICIAL LANGUAGE. 


Let me dwell a moment upon the proposition that the words 
of judges are always to be interpreted as qualitied and limited by 
the facts of the case in hand ; and that it is thus even when in form 
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general, as laying down doctrines for all classes of facts. My 
attention was called to this proposition at an early period in my 
legal studies. I took down and preserved the words in which I 
first saw it; they proceeded from a very learned judge. WhenI 
came across the same thing from another learned judge, I pre- 
served his words in like manner. I did the same in the next in- 
stance, and in the next, and so on until I became ashamed of 
this palpably needless repeating; thenI stopped. I could fill out 
the remainder of the time allotted for this address with this sort 
of quotation. It has been my fortune to read a great many 
thousand cases, and I never saw in any case anything contrary 
to this. It could not be otherwise. From the earliest times in 
England to the present in every one of our States, and in the 
tribunals of the United States, our judges have been men who, 
with only exceiptons enough to emphasize the rule, had an eye 
single to the discharge of their duties. They have not meant to 
play the jurist while sworn to do the very different work of 
judge. 

Let me illustrate this in another way. It is laid down by a 
part of our courts, in the broadest and most general terms, that 
no man may abate a public nuisance unless he suffers from it in 
a manner special to himself, and not simply as one of the public. 
Were this really the doctrine of those courts, absolute, and not 
limited by the facts in contemplation when announced, then, if 
within their jurisdiction I stood on arailroad bridge spanning an 
immense chasm, and saw on the track an obstruction adequate to 
throw over a train of cars to the bottom, and saw approaching 
a train bearing a thousand souls, not one of whom was my 
wife or my child, and not one of whose lives I had under- 
written, I should not be permitted to remove the ob- 
struction; but I must stand and see these thousand human beings 
sent before my eyes to eternity, — to the horror of hell and the 
sobbings of heaven and earth. No, the judges who have an- 
nounced this doctrine did it with their thoughts upon different 
facts, to which, therefore, it must be deemed limited. 

Moreover, in reason, the rule for interpreting the enunciations 
of judges cannot be otherwise. One passing on given facts has 
necessarily them, not others, in his mind; or, if his thoughts go 
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out to other facts, they are such as he deems illustrative; then, 
when he speaks, his utterance is simply of what is within him, 
not of something absent from his contemplations. So that a 
doctrine laid down by him, in however general terms, must, in 
the nature of the human mind, be his deduction only from what 
he sees, not from what he does not see. 


ALL Decisions Liuitep Upon Narrow Facts. 


The result of all which is, that our books of reports are the 
judicial conclusions from just so many sets of narrow facts as 
there are cases in them, each set of facts differing from every 
other; and they do not embody the ultimate rules which govern 
the infinity of facts, past, present, and future. So long as the 
judges do their duty, and conform to their oath of office, the re- 
ports of their decisions cannot'be otherwise. To ascertain and 
state the ultimate rules, and show how they are applied to the 
infinity of past, present, and future facts, is the proper work of 
jurists. And he who has learned what the jurists, thus viewed, 
have taught, has learned the law, and qualified himself to prac- 
tice it; no other person has. I have thus stated the truth 
squarely and broadly, that its proportions may distinctly appear ; 
while yet I gladly admit that in our reports will be found more 
or less of what approximates jurist work, and that a man may 
imperfectly qualify himself for legal practice without reading 
jurist writings. 

There are men who take immense pains to pile upon their mem- 
ories these judicial deductions from specific facts, to the neglect 
of theultimate rules. The human mind can bear a great deal of 
abuse without being utterly destroyed. Hence, those who do 
this are sometimes along while in arriving at a knowledge of 
their mistake ; they struggle on in fruitless attempts after recog- 
nition as great practitioners, until, fortunately coming upon a 
beam of light, they reform their method; or, what is more com- 
mon, they die in wonder that God and man do not appreciate 
them. In some way, he who would make himself a success at 
the bar must learn what thus appears to be the law, in distinction 
from the multitudinous deductions from ever-changing facts. 
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NEED AND FuncTIONS OF JURISTS — CODIFICATION. 


We now come to the weak place in our common law, — the 
place which needs to be mended and strengthened. I can state 
only approximately the number of adjudged cases in our books 
of reports. The labor of counting them would be too great to be 
compensatory. A rough estimate places them at half a million. 
The man does not live who, if he gave his whole time to ascer- 
taining the judicial deductions from the differing facts they re- 
cite, could thus go through with the half of them; and, if this 
were accomplished, there never was a memory strong enough 
to stand up under the load; or, if there was, it would crush 
out the reasoning powers, and reduce the intellect to idiocy. In 
every view, therefore, we need jurists. If the Roman jurists, 
to illustrate the applications of their principles, had possessed 
these printed reports of facts, how incomparably glorious would 
be their commentaries! Or if our law, with its multitudinous re- 
ports, had men like those jurists to present it for professional use, 
how immeasurably above what it now is would it practically be! 

Every lawyer acknowledges that there is no such number of 
legal principles as of judicial decisions. And there is a class of 
lawyers, by many claimed to include all the best ones both in 
England and in the United States, who are clamorous to have 
the principles legislatively enacted into a code, a process famil- 
iarly known as codification. This tumult may well remind us of 
the familiar instance of the husband and wife who quarreled 
over the question where in their room to set the bureau. The 
domestic storm, you remember, rose so high that the priest 
had to be called in. Said the holy man, ‘* Show me the bu- 
reau.”’ ‘*We have no bureau, your riverence, it has not been 
bought.’’ Let me suggest, therefore, that we suspend our quar- 
rel over this question of codification until our law has received 
such juridical culture as to inform us, and enable us to agree 
among ourselves, just what and how many are its elemen- 
tary principles, reduced to their smallest proportions. We have 
already seen that to ascertain this is the proper work of the jur- 
ist; it is absolutely outside the functions of the judge, who can 
do it only by departing from his duty of relieving his docket 
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from the press of cases upon it, and without the possibility of 
having before him the materials or tools indispensable to jurist 
work. When we have jurists, and they have done this work, a 
question which has of late been much discussed by the American 
Bar Association will, it is submitted, more properly arise than 
now. You remember that, at the close of the debate last year, 
it was by a small majority resolved, ‘* that the law, so far as in 
its substantive principles it is settled, should be reduced to the 
form of a statute.’” And you remember that, for a considerable 
time past, there has been in New York achronic quarrel as to 
whether or not a particular draft of a code shall be legislatively 
adopted. Now, if this or any other proposed code truly em- 
bodies the principles of the common law reduced to their smallest 
proportions, the courts can be made to knowthe fact more readi- 
ly than the legislature. And if this great juridical work has 
really been done, we may wellsetup here our Ebenezer. Any 
man who has done it has only to publish the book; and if the 
world is sufficiently enlightened, it will receive it. What is al- 
ready established does not need to be established by a second 
process to make it stand. The utility of the writing can be made 
as well to appear without the legislature passing upon it as with. 
And after its utility has become universally recognized, — after 
the bureau has been bought, —its position, whether among the 
written laws or the unwritten, can be more intelligently de- 
termined upon than before. 

You will call to mind that a well-known English advocate of 
codification, Mr. Justice Stephen, has prepared and published 
what he proposes for codes. That, so far, is an attempt at some- 
thing like jurist work. Let our American advocates of codifica- 
tion do the same; and, when they have produced what all our 
courts accept as the embodied principles of the common law, re- 
duced to their smallest proportions, the further question of their 
legislative enactment will present itself, not prematurely, but at 
its proper time. Then, if the codification doctrine as expounded 
by the American Bar Association prevails, we shall have the 
multiplication table and the entire arithmetic, together with all 
the learning of the schools, put into form for the use of pupils, 
under the name of a statute. 
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Text-Books — Prracy. 


But I am here reminded that we have immense numbers of 
legal text-books, and [am asked whether I deny that they pro- 
ceeded from jurists. I reply, that they are of vastly differing 
qualities, and that no one characterization could properly be ap- 
plied to all. Though the common law itself invites the culture 
of jurists, almost the sole thing which it has overlooked is the 
fact that they cannot live on uncooked electricity and air. They 
are not disembodied ghosts, but real men, requiring the same 
sort of subsistence on which practicing lawyers and judges live. 
A jurist must have all the natural faculties which would qualify 
him to be a first-class practitioner, or a judge of the highest emi- 
nence, added to which he must possess natural gifts not required 
of either. If the great lawyer must be refreshed with three 
pounds of roast beef per day, or the great judge with five, surely 
your jurist requires not less than ten. But how is a man whom 
God made to be a jurist to carry out the divine decrees? In 
England, there never was a time when any man could earn 
his salt by juridical writings. Inthe United States, where books 
purporting to be juridical have a wider sale, one who, to the 
naturally juridical mind, added the necessary culture, could ob- 
tain from his writings what would pay for his salt, his clothes if 
patched and second-hand, and his whisky and tobacco, — were 
it not that, as fast as he wrote, the thieves would steai his werk 
and publish it as their own. So that his labor honest would 
come into competition with his labor stolen, reducing directly 
the profits, and indirectly, by mingling his expositions with those 
of the thieves, delay the recognition of his merits, whence nat- 
urally and legitimately would otherwise flow increased profits. 
The consequence whereof has been, that many or most who in 
England have essayed to write what should be juridical works 
have drawn largely on their predecessors by piracy; and the same 
thing has followed in this country. And the courts, instead cf 
frowning upon this, have smiled upon it and petted it. There 
are even exceptional judges who will scarcely listen to a thing 
until it has been stolen at least once, and some appear to be hap - 
pily satistied only with about the seventh theft. 
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It was once my fortune, in my younger days, to be present 
when one of the most eminent of law publishers was endeavoring 
to contract with a young author for a book. The author de- 
scribed the labor which the making of it would cost him, and 
added, **I cannot afford to do it for the price you offer.” 
‘*Oh!”’ replied the publisher, ‘* we do not expect you to do it 
so. There are two English books on that subject; cut them up, 
arrange the matter for yourself, work in with it a little American 
law, and we shall be satisfied. That is the way the old heads 
do. Why, in So-and-So’s copy for the printer, one could 
scarcely find any chirography.”’ 

Many years ago there were within the circle of my acquaint- 
ance, two men who made a somewhat smaller law book than 
another then in use on the same subject. The larger book was 
the whale, and the smaller was Jonah. So the whale, in a plunge 
for life called a new edition, swallowed the choice parts of 
Jonah, — not the whole of him; I think it was something like 
one-third. It may be a little more or less; for I speak only 
from memory, the verification having been made some years 
ago. So voracious was the whale that, though gobbling for 
head and heart, it got boots and spurs also. In other words, the 
printed matter of the smaller book appeared in the larger with- 
out the correction of those little mistakes which are unavoidable 
in books, having evidently been sent to the printer of the larger 
without copying. Jonah died, but the whale lives. It took at 
the same time a smaller gulp from another book, which survived, 
like the origjnal Jonah ; but, unlike him, was never cast up upon 
dry land. Nvuthing more of sufficient magnitude to be worth 
mentioning was ever done for the enlargement of the whale; 
and, to drop the fig:re, it remains now one of your honored 
books, progressing from edition to edition, and reverently cited 
by the bar, and bowed profoundly before by the judges. 

In these days of rapid stealing, when type-writers and copyists 
‘*cover a multitude of sins’’ and avoid some of the former 
methods of detection, the scissors have, if I mistake not, some- 
what declined as the newer and brighter glory has arisen. I 
know a very modern case, not in the reports, wherein the pirate 
was so confident of having covered his stealings beyond detection 
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as to allow a suit for an injunction to be brought, and remain in 
court until the judge had set down a day for the hearing ; thus 
subjecting the defendants to the payment of several hundred 
dollars more than would have settled the claim before suit. In 
making the book, the person whose name stood before the pub- 
lic as author had this sort of help. The method of the purloin- 
ing was the same as that of the burglar, who walks through what 
are deemed the richest parts of the house, the parlor, the dining- 
room, and the china-closet, taking what seems most like gold 
and silver, and departs; then melts down his treasures sufficiently 
to destroy their identity. The pirate went through the chosen 
portions, seized each coveted sentence .and changed its form as 
far as appeared necessary ; then shutiled the order of the cited 
cases, so as to bring them as chance would if his work had 
been original. He did not even attempt the obliteration of the 
author’s order, and he had no conception of the deathless nature 
of our English sentences. In making up from these purloinings 
the better part of a hundred pages, he did not by his transmut- 
ings so change a dozen sentences as to leave the question of their 
identity a fair subject for argument. When the folly of the 
mistake appeared in the light of an impending hearing, involving 
the introduction of one of your honored law books to the court 
in a manner not quite usual, and leading us to a luminous case 
for the reporter, nothing was left for the plaintiff but to accede 
to proposals for an honorable settlement. The stealing in this 
instance was not done with the scissors; for, though the original 
author’s little errors were copied, adding to the evidences of the 
theft, the thief made similar little errors of his own, thus show- 
ing that his instrument was the pen. 

A manner of making your honored text-books which I have 
heard stated — not within any personal cognizance of mine, but 
corresponding in the results with what I have observed — is the 
following: The individual whose name is to stand on the title- 
page as author selects the books to be stolen. With pencil in 
hand, he goes through them, and marks the coveted matter. 
Then he passes them to copyists, — supposed to be competent to 
cover while they scratch, — directing them to change the expres- 
sion as much as possible; lastly, he takes the copied matter, 
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mixes with it such other matter as he can conveniently scrape to- 
gether, and with his own more powerful genius completes the 
work of destroying, or satisfying himself that he has destroyed, 
the identity. Even on this plan I am told that there is danger 
of slipping; for, as one observing upon it said, he had occasion 
to compare your honored text-books on a particular subject, and 
found an entire section in a new one identical with the section in 
the old. 

It is not necessary for me to go on, under this head of the 
subject, with further particularizations of what you all in a gen- 
eral way know. I will quote the words of a very competent 
writer in your neighboring State of Georgia, one who evidently 
wrote them without any idea that he was describing an abuse, but 
plainly deemed himself speaking of what existed as of course. 
‘*The more modern book,’’ he says, ‘* will usually repeat from 
the former all that part which is still in force, and it will give, 
besides, the subsequent alterations.’’ In other words, the author 
‘‘usually ’’ pirates the work of his predecessor, edits it, then 
publishes it as entirely his own production. I should insult you 
if I asked your opinion whether a scamp like this is a jurist. 
And still this writer informs us that such is your ‘* usual’’ legal 


author, honored by the practicing profession, and bowed before 
and followed by the judges. 


Ovcr Copyricgut AND FALSE-PRETENSE Laws. 


But the noteworthy part of this matter remains to be stated. 
While our copyright laws, as expounded and administered by 
courts smiling on piracy, are so defective as to seem almost 
worthless, not so are the laws which punish cheating by false 
pretenses. The latter exist in all our States, and the violators 
of them are shut up in the penitentiaries, except when the per- 
sons cheated are lawyers. One who, as author, presents to the 
public a book into which stolen matter enters, under the sem- 
blance of its being all his own, breaks the laws against obtaining 
money by false pretenses, whenever and wherever an innocent 
bookseller sells a copy to one who purchases it relying on the rep- 
resentation implied in the semblance of authorship, whether the 
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ostensible author is or is not present in the same county or State. 
And before a single sale is made, down to any time before the 
edition is exhausted, he is indictable for the criminal attempt to 
cheat. These are propositions which no one familiar with the 
criminal law will question. Yet, while the cheats which I have 
described have been going on, were the defrauders ever known 
to be set to hammering stone in a State prison? Surely their 
high position was not their protection. I do not know how you 
do things in South Carolina, but we in Massachusetts put into our 
penitentiary great lawyers, great senators, presidents of im- 
mense corporations, clergymen; and, in one instance, we received 
into it one of your honored South Carelina ex-governors. Why 
exempt your honored authors? The only reason I can imagine 
is, that the men of our noble and generous profession, deeming 
with Hudibras that 


‘‘The pleasure is as great 
Of being cheated as to cheat,”’ 


scorn to make complaint of those who have been to them the 
source of such profound happiness. 


1s MAKING. 


Another method of producing legal text-books is for an older 
man to mingle his work with that of boys helping. If this is 
done, not under the false pretense that the whole proceeded from 
the ostensible author, but accompanied by an honest statement 
to the public, there is no wrong in it; and the result may be, in 
some circumstances and for some uses, excellent. Where the aim 
is simply to set out the opinions of the courts, condensed, with 
little or no juridical work interwoven, and there is a large field to 
be gone over, this production of a dozen co-operative minds may 
be greatly better than no book. But it is not a jurist work. It 
matters not how eminent or how able a lawyer is, he cannot 
gather up and state the reasons and doctrines of the law at sec- 
ond-hand, traversing the juridical field beyond where the foot- 
steps of the judges are distinct,— whether the helpers whose sight 
is to take the place of his own are competent or incompetent. 
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TESTIMONIES AS TO OUR Text-Books. 


Do not understand me as affirming that all your honored text- 
books are made in the ways I have described. [| assure you that, 
in my opinion, not all are. But a sufficient proportion of them 
are, to sustain what I have said of the need of jurists. 

Some years ago, in the course of a correspondence with a very 
eminent judge and law professor, I was startled by what he said 
of the impossibility of selecting truly juridical works for stu- 
dents. It had not quite occurred to me that, assuming the mass 
of our text-books to be trash, there were not enough left of the 
better sort to satisfy the demands of study. 


Harvarp Testimony ALBany Law Scnoon. 

I have since been startled still more. Not to mention other 
instances, the very famous law school connected with our oldest 
university, some of the professors whereof have produced books 
which have occupied the first place in our esteem, has swept the 
whole line of text-books away, and declared that none, whether 
written by its former professors or others, are fit to be used by 
persons ignorant of the law in acquiring a knowledge of it. 
This method is sometimes inaccurately termed the teaching of 
the law by cases. But the use of the decided cases in element- 
ary instruction has always been common, and I believe universal ; 
yet not heretofore commonly practiced to the exclusion of such 
books as Blackstone’s Commentaries, Kent’s Commentaries, 
Greenleaf on Evidence, and Story’s Equity Jurisprudence. So 
that the new method consists simply in banishing books like 
these. And the brief explanations of the reason of the change 
demonstrate that, while the university does not choose to pro- 
nounce in words the common law’s utter lack of jurists, it 
believes it to have none, and adapts its curriculum to this belief. 

Last year, at the celebration of the two hundred and fiftieth 
anniversary of the university, an association of its law graduates 
was formed, a meeting was held, and the change was publicly ex- 
plained. The statement of the president of the association is 
too long to quote; but, in effect, it is that our only original 
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sources of the law are the adjudged cases, to which, therefore, 
the student must go or take the law ‘* at second-hand ’’ from our 
text-books ; denying that our text-books amount to anything 
more. Words could not be more emphatic in declaring that we 
have no jurists. The president of the university, though not a 
lawyer, came forward specially to speak for the school, and de- 
scribe its method. After naming one of the professors, he 
said : — 

** He told me that law was a science; I was quite prepared to 
believe it. He told me that the way to study a science was to 
go to the original sources. I knew that was true, for [ had been 
brought up in the science of chemistry myself; and one of the 
first rules of a conscientious student of science is never to take a 
fact or a principle out of second-hand treatises, but to go to the 
original memoir of the discoverer of that fact or principle. Out 
of these two fundamental propositions, — that law is a science, 
and that a science is to be studied in its sources, — there gradu- 
ally grew, first, a new method of teaching law; and secondly, a 
reconstruction of the curriculum of the school.’’ 

These words, also, when taken in connection with the fact that 


all text-books are banished from the school, are the university’s. 


clear and emphatic declaration that the common law has not so 
much as a solitary jurist; for jurist writings are ‘ original 
sources.’’ They are not the stolen productions, the ‘* second- 
hand treatises,’ I have described, or the joint work of men 
and boys; but are the ‘‘ original memoirs of the discoverers,”’ 
arrangers, and condensers of the principles of the law. They 
are not the apple which suggested to Sir Isaac Newton the law 


of gravitation, but his Organon. An adjudged case is the 


apple, and the showers of apples, and the glorious ingatherings 
of the fruit, not unfitly emblem the vast accumulations of our 
reports of adjudged cases. 

Please bear in mind that I am expressing no opinion of my own, 
either as to whether or not we are thus absolutely destitute of jurist 
works, or as to- whether, if we are, it is wise or unwise to cast out 
from a course of legal education the best of the books we have. 
I will simply pause to say that these words of the learned presi- 
dent of the university admirably illustrate the difficulty of learn- 
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ng abstract doctrine, such as it is a part of a jurist’s functions 
to state, and necessary for a student of the law to understand, 
from words of judges which, as I have shown, must always be 
accepted as limited and qualified by narrow facts in controversy. 
He is speaking of Harvard teachings. Therefore, when he says 
that this school has adopted ** a new method of teaching law,’’ 
we do not understand him to deny that it— namely, the ban- 
ishing of text-books — has been tried elsewhere. For example, 
at the very time it was taken up at Harvard, it was in the course 
of experiment in the Albany Law School, which has since be- 
come the law department of Union University. According to the 
prospectus at this period, the ‘‘ reading’’ of the student — such 
are its words —‘‘is not recommended to be elementary books, 
but the cases that are referred to in the lectures.”’ It proceeds: 
‘* By these means he learns principles in their applications, and 
acquires a facility in readily applying them to the facts with 
which they are in relation.’’ I am not able to state how long 
this experiment was in the course of trial at Albany, but it was 
abandoned a considerable number of years ago, and text-books 
were reinstated in the curriculum. 

Judge O. W. Holmes, who is a graduate of the Harvard Law 
School under its former system, and a thorough convert to the 
new, having been for a short time a professor teaching it, spoke 
of the text-books which the former professors prepared, in a 
way implying that they have no superiors. But he distinctly 
classed them with those which, we have seen, are not and cannot 
be jurist works. He said that they sprang ‘‘ from ardent co- 
operation of student and teacher.’’ A jurist work is a picture 
of the law. Necessarily, therefore, it is taken from a single 
standpoint, occupied by an eye not double or treble-visioned, 
and it is drawn by the one skilled hand. You go to an artist 
and tell him that a kind Providence has blessed you in the things 
of this life, has made you the head of a family sure to survive 
through succeeding ages as a specially glorious tribe, and you 
desire a picture of its founder from which those yet to be born 
can learn the exact features of their distinguished ancestor. He 
replies, ‘* My dear sir, the heavenly hand is still with you; it has 
led you to me. I have a hundred students, every one of whom 
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is itching to get hold of the brush. From ardent co-operation 
of them and me, you shall have your picture.’’ To this overture 
you do not need so much as to scratch your head for an answer; 
you say: ** Great sir, the proposed work would undoubtedly be 
amazing, but it is not the sort for which I am looking.”’ 

I shall ask your attention to but a single further testimony de- 
livered on this oceasion. It is from Professor Gray, as follows: 
** When I was a law student, | read twenty or thirty text-books 
through; I fear little of them remained in my mind. I had to 
begin again with the study of particular cases and learn my law 
in that way. We try to save our students that experience, and 
start them in the way of practical learning three years earlier 
than if, as is often the case, they had to acquire such learning 
after they have been admitted to the bar.’’ It would be folly to 
pretend that books like these, so poor as to render the reading 
of twenty or thirty of them profitless to an exceptionably able 
young min, destined to become a professor of law in our oldest 
university, are jurist works. I am glad to be spared the anguish 
of saying for myself anything of them so hard. 

Should you deem that I have occupied too much of your time 
with this Harvard testimony, my apology lies in its great impor- 
tance. It is not the mere testimony of individual lawyers, emi- 
nent though theyare. If a young judge were called upon to pro- 
nounce the death sentence on his own supremely illustrious father, 
who before him had presided in the court where he sits, and given 
the position its glory, you may be sure that he would first seru- 
tinize the evidence to the utmost, and become thoroughly satistied 
with the verditt of guilty. And we may justly assume, without 
inquiry, that, of course, before this law school condemned the 
works of the great lawyers from whom its glory is derived, and 
adopted the now discarded Albany experiment, it consulted the 
most eminent and able lawyers and judges in every part of our 
great country, and not improbably also in England and through- 
out the British dominions. In its condemnation, therefore, of 
our law writings as being without exception less than jurist 
works, we have the collected opinion of all that part of the civ- 
ilized world in which the common law prevails. 
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Oruer Views QuatiryinG Harvanp Testimony. 


Too much looking into midnight is painful. And, much as I 
am bound to respect the testimony I have adduced to you, I can- 
not withhold my conviction that Professor Gray was unfortunate 
in the selection of books which those having the care of bis early 
legal education made for his reading. [recall my own student 
days, not ina law school, but in the office of a firm of prac- 
ticing lawyers. I came in contact with many young men who 
were likewise students in offices, for the place was one of our 
large cities. In describing my own experience, therefore, I de- 
scribe also theirs, though chance may have given me more than 
the average facilities for practice. I read text-hooks, doubtless 
not the same over which Professor Gray stumbled, but such as 
were put into my hands, and in connection with them I read, as 
did the other students in offices, collateral cases to the extent 
necessary to make their teachings practical and distinet. I ren- 
dered to the lawyers under whom I was studying whatever assis- 
tance I could in their professional business. In return, they 
gave me such aid as [ needed. After tive or <ix weeks, I began 
to draft papers for them; and, not much later, I took the entire 
charge of their small court business, consulting with clients and 
trying their causes in court. And in less than half of Professor 
Gray’s three years, I was practicing as an admitted counselor 
before the full bench of the highest court of the State. Doubt- 


less we, whose course I have thus described, had shortcomings 


whereof we were ignorant. But, in consulting with our clients, 
we kept them in paths where no harm befell them: in court, we 
won their causes, and the judges approved of all our steps: and 
our clients bestowed upon us both their gratitude and their 
money. Looking back through a long vista of years upon these’ 
happily remembered days, I can find it neither in my heart nor 
in my understanding to denounce, as utterly unworthy for pur- 
poses of legal education, those text-books which enabled me to 
make a successful entry into the profession from a period of 
study which I acknowledge to be too short, and so to practice 
the law as to draw around me clients whose sad regrets when I 
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relinquished practice for law writing I can scarcely remember 
without emotions not for public utterance. 

Nor can I forbear to put another testimony by the side of 
Professor Gray's. A young lawyer writes me, earnestly craving 
advice. Hesays that he studied law through cases, ignoring text- 
books, and became an enthusiast of the method. Opening an 
office for practice he continued the study of cases alone. Thus 
he went on until his mind became overwhelmed with a mass which 
he could not wield. He now finds that he must change his 
method or give up all attempt at legal practice. 

An experience of about forty years, not in writing the jurist 
works I am calling for, but in contributing thief-food, which, I 
trust, is performing its humble part in the fattening for a slaugh- 
ter whereby the advent of jurists will become possible, brings me 
into sympathy with this young lawyer. The first step in pre- 
paring a book is to examine the mass of reported cases on its 
subject, ordinarily numbering many thousands. Herein I can get 
on with reading as many, or two or three times as many, as a 
student would do, without becoming conscious of the tangle in 
which my lawyer correspondent finds himself. But when the 
number read has reached up well among the thousands, not one 
of which contains a particle of general doctrine authoritatively 
stated, such as I must write, but each one is the conclusion of a 
court only on specific and limited facts; or, if the judges an- 
nounced in it what they deemed to be general doctrine, I am 
compelled still to interpret their words as qualified by the special 
facts; when I look at the enunciations in each case as made from 
a standpoint differing from that in any other; when my thoughts 
run forward to thousands upon thousands of differing prospective 
facts, with even more reference to which than to the past my set- 
tings down of doctrine must be made; when I have thoroughly 
learned that, upon a large part of the questions, the uninterpreted 
words of the judges are directly adverse to one another, while 
yet I know that interpretation will melt away a part or all 
of the seeming discord; when I have discovered that not in all the 
cases did either the counsel or the court have any clear or just 
comprehension of the doctrines wherewith they seemed to be deal- 
ing, and that in many of them both failed to think of something 
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which would have reversed the result had it been before their 
minds, —I find myself to have taken only the first step toward 
an understanding of the subject, consisting in the one beam of 
light, namely, that I know little or nothing of it. In this stage 
of the book’s production, should I relinquish the making of it and 
return to practice, I could not satisfactorily advise a client on its 
particular topic. It is only after the book is written that I be- 
come conscious of having learned something. The reading of the 
cases, unaccompanied by the text-writing, has only weakened my 
power to deal with the questions involved. 


FuRTHER OF NEED OF JURIST WRITINGS. 


Passing over the student period, about which I have promised 
to express no opinion, the practitioner, before he is competent to 
lead a client as to a particular question, must in some way have 
reached the point in relation to it where I stand when the book 
has been written. By nothing short of this can he exercise the due 
functions of a lawyer, though a great way short of it he may be 
a very conceited quack. 

But, though one cannot duly practice the law until, as to each 
particular question upon which he advises a client or carries his 
cause into court, either he does this work or it is done for him, 
the labor of doing it all in person would be too great to permit 
the necessary progress in his professional business. Since, there- 
fore, he must have help, poor help is for him, however it may be 
for the student, better than none. But surely I need not say a 
word further to make secure the proposition that jurist books, 
if we could but have them, would render all the paths of our pro- 
fessional labor inexpressibly more glorious, more inviting, and 
leading to higher and better results than now. 


How Osrarin Jurists —-Ossectinc To THEM. 


In the economy of our earthly existence supply is always com- 
mensurate with demand. Therefore you will have jurists when- 
ever you are ready to receive them. But receiving them, or 
demanding them, does not mean simply that you will not bring 
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them to the public whipping-post, or shut them up in the peni- 
tentiary. You must give them in exchange for their Jabors 
something to eat and wear, and you must protect their work from 
the thieves. Especially you must enact, and, more than all, you 
must sustain by public sentiment, laws «us efficacious for the pre- 
servation of the fruits of their intellectual toil as are those which 
protect the makers of jackknives from shop-breakers. 

The evils attending our law and its practice are, I believe, gen- 
erally and perhaps universally admitted to be the same which I 
have thus pointed out. Nor probably would the remedy upon 
which I insist — namely, the introduction into our law of jurist 
works — be much objected to by the majority. Those who did 
not exactly cherish them could derive a sort of melancholy satis- 
faction in seeing that they were veritable bonanzas for the 
thieves. The objection would be to that without which these 
works can never come, namely, the suppression of piracy. And 
thus you see why I have said so much about piracy. While it 
continues to exist as it is now our common law will remain 
dwarfed and undeveloped; and the danger of its death, of the 
death of the State, of our cherished liberties, and of whatever 
else has made us a glorious people, will impend over us. 


Jcrist Work Anp CopiricatTion CoMPARED. 


The other remedy is to jump this ditch, and to codify the law 
while yet it has not had a single jurist, and make sure that it shall 
not have a jurist hereafter. 

| do not deem it necessary to place before you the various plans 
for codification, and discuss them separately. As already said, 
the majority of the American Bar Association defined last year 
their plan, namely, to reduce the law itself, ‘* so far as in its 
substantive principles it is settled, to the form of a statute.’’ 
The law consists of everything which the courts judicially know. 
The changing of it by statutes has always been practiced in every 
country governed by the common law, and no one ever objected 
to it if the particular change was deemed judicious. If it is 
thought to be convenient to have the principles of the law, as 
far as settled, tersely and clearly stated for professional use, I 
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certainly concur. That work your jurists will do when you have 
them. And in doing it they will rely for support on their own 
merits, not on legislative propping. You can test their work; 
and, as said before, practically adopt or reject it like any other- 
book, as it is found to be good or ill. If you accept it, what will 
be the effect of proceeding further and enacting it into a statute? 

If your jurist is able to express himself ina way to avoid ques- 
tions of interpretation, —a feat never yet accomplished in any 
legislation, — so that all will understand him to mean what the 
common law did, I will consent to the proposition that judicial 
things will go on much as they did before. Of course, there can 
be no pretense that any good has been done, for neither in form 
nor in substance is there any change. What was settled before 
is no more than settled now. But, in another aspect, the change 
is vast. You have dropped from reason to the legislative ** Be 
it enacted.” 

To illustrate: If one brings suit for building a fence which is 
the hypotenuse of a right-angled triangle, for which he was to 
be paid an agreed sum per rod, and the lengths of the perpendic- 
ular and base are severally proved, but not that of the hypote- 
nuse, the length of the latter is matter of law, and the proofs are 
adequate. Now you enact a code providing that the square of 
the hypotenuse of a right-angled triangle shall equal the sum of 
the squares of the perpendicular and base. You will remember 
that, under the old system, if a boy in a class asked his master 
how this could be, the latter would draw the triangle on the black- 
board, extend his lines, and show how the problem is reasoned 
out. The boy’s brain would be stirred, a step would be taken in 
teaching him to think. Under the new system, the master would 
say, ** This is provided for by the one thousand three hundred 
and fiftieth section of our glorious code. It was explained by an 
old Greek named Euclid. Perhaps it was discovered before; 
at any rate, it has long been settled. In the year 1885, there 
was a meeting of great lawyers at Saratoga, and fortunately the 
best minds were in the majority. Saratoga, please note, is a 
place of water; hence it is certain that these best minds were not 
drunk. They resolved that whatever is settled should be en- 
acted into a statute. Our legislature had the wisdom to follow 
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the light; therefore, until the statute is so changed as otherwise 
to provide, the sum of the squares of the perpendicular and base 
shall be and remain the square of the hypotenuse. Now, boys, 
remember that this is the rule for what are termed the braces in 
all buildings. It is understood that the wicked political party, 
to which we do not belong, propose to change this statute, and 
make the square of the perpendicular equal to the sum of the 
squares of the hypotenuse and base. That change, it has been 
ascertained, will overturn every building in the State, and it is 
uncertain whether people can protect themselves by digging 
holes in the ground and getting into them. The better opinion 
is that, in this event, all things on the surface of the earth will 
be precipitated into its internal fires. To avoid this, as soon as 
you are old enough to vote, go to the polls; and, under the 
pressure of dire necessity, you may be required to vote, not only 
early, but often.”’ 

It will be the same with all the rest of your code. You 
have slipped from reason, and settled on bare legislative com- 
mand. 

Law is the only profession which teaches the sort of reason 
that governs the State. The lawyers, as already said, are the 
judges, and they are the great majority also of the executive and 
legislative branches of the government. Should the cry for 
codification, under the eternal aspiration for laziness, prevail, 
and the element of reason which the practice and administration 
of the common law have carried into governmental affairs, be 
banished therefrom, the hitherto common-law nations will quickly 
cease to be the leaders of the civilized world. 

I might close here, and leave the rest to your future reason- 
ings; but I cannot forbear to ask your attention to a single speci- 
men line of thought. 


GOVERNMENTAL PRECEDENTS wiTHOUT Common Law. 


The proceeding in our common-law courts held most in derision 
by the enemies of the system, consists of the comparison of old 
cases with the new one under examination, to determine which 
among the old is to control the new. I readily acknowledge, 
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that for myself, I do not quite like it in its more common form. 
Those judges who have seemed to work most easily, and most 
satisfactorily both to themselves and to the lookers-on, have 
resorted to the old cases as aids in ascertaining the principle, 
then have applied the principle to the case in hand. But this is 
rather a matter of form than of substance. The common law is 
a system of authority as well as reason, and so equally do all 
governmental affairs proceed on precedent. There is not even a 
demagogue who, in haranguing the voters from a stump, does 
not cite to them precedents, with perfect confidence that they 
will yield to their force. In everything, we are all creatures of 
precedent; even the religion of the son is copied from the 
father’s. 

All governmental affairs, therefore, travel in the path of prec- 
edent. So that it becomes of the highest importance for the 
officers of government to understand how to select and apply 
precedents. And there is no possible way in which this skill can 
be so well acquired as in the study and practice of the common 
law, or perhaps even acquired at all. Let me illustrate this by 
a case which fell within my own cognizance. 

In a city large enough to require sewers, the statutes permitted 
the board of aldermen to assess a part of their cost upon abut- 
ters benefited thereby, and it was customary or directed by or- 
dinance to make the assessment at a particular sum per foot. 
Thereupon, when a sewer had run but a little way on a tract of 
land of many acres, the assessing aldermen deemed that the 
owner would not pay enough for the benefit, if only the number 
of feet actually laid were assessed to him; so they measured on 
until they came to a fence; and being brought up by the fence, 
they there stopped, and charged the owner for the whole line the 
same us if the sewer had been built thereon. The reason was, 
that the owner of-this large tract had never been required to pay 
any sewer assessment; and as I have intimated he might, by ex- 
pending money enough, drain all his land into the sewer as built. 
So a precedent was established. Afterward they ran a sewer 
along the entire line of another man’s land, assessed him, and the 
assessment was paid. It was a narrow strip, reaching back from 
the street but a little over a hundred feet to an alley. We now 
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come to the application of the precedent. Lying on the other 
side of the alley, a third person had a strip of land extending 
much further along the alley than the former’s. For its benefit, 
the city on his application put down a sewer as far as he desired, 
and from the line of the alley where it ended he built a fence. 
The aldermen, in making the assessment, saw nothing in the prec- 
edent precluding their compelling the one who had already paid 
for his sewer benefit to pay a second time, but they clearly dis- 
cerned that the precedent forbade their getting over or under a 
fence. So they assessed the one whom they did not pretend to 
have benefited, the same as though he had never paid an assess- 
ment, not only as far as they had built the sewer, but finding no 
fence, to the very end of his land. They assessed the other, 
for whose exclusiveuse the sewer was made, simply to his fence; 
thus casting the chief part of the burden upon the one not pre- 
tended to have been benefited, and relieving him for whom alone 
they had made the expenditure. It was vainly urged upon this 
honorable body that the reason on which the assumed precedent 
proceeded did not apply to this case. They could see that there 
was here a wrong, but they could discover no way for shaking 
off the precedent. They had been educated to be business men, 
and as such they were excellent; but they could not discern, as 
even a boy would do who had been a week in an office where the 
common law is practiced, that a precedent to be applicable to the 
ease in hand must have proceeded from the same reasons with 
the new case to which it is to be applied. Some years after- 
ward the city extended its sewer along the rest of the alley for 
the benefit of this third person’s land, and the honorable alder- 
men assessed the third time the other abutter. But now the rule 
of the common law found a parallel in the laws of business. Not 
an alderman could fail to discover that, if he paid for a cargo of 
coal before it was dug, then paid for it a second time after it 
was mined and before it was delivered, he would lose all the pro- 
fits of merchandising if compelled to pay for it a third time, 
after delivery. So it became possible for the man who had been 
assessed thrice to the other’s once to induce the honorable board 
to remit this third assessment which, in form as well as in sub- 
stance, had been paid years before. 
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A trifle may sometimes illustrate so great a thing as even the 
fall of an empire. This case is of little consequence in itself, 
but it brings to view immeasurably important things. Did you 
ever consider how seldom is an anarchist, or a curser of all govy- 
ernment, born and bred ina country governed by the common 
law? It may happen that there are no lawyers ona board of 
aldermen. But in the higher walks of government, the incum- 
bents of office are mostly, or, at least, largely, lawyers. And 
this sewer assessment case is, therefore, seldom paralleled in 
larger governmental affairs. Strike down the common law and 
banish it from us, and sewer justice will be the common justice 
of the country. But let us look a moment at this sewer justice. 
It is not intentional wrong-doing, it is simply what occupies the 
space where the common law is not. The officers who adminis- 
ter sewer justice mean well. With all their hearts they aspire 
to know the ways of duty, and they unflinchingly walk by the 
light which they get. Their neighbors, the public, do not frown 
upon them; all being in the dark together, no one doubts that 
the law is admirably administered. Yet all see that injustice is 
being done. The conclusion to which large numbers arrive is, 
that the whole system is wrong: that the law, from which injus- 
tice thus proceeds, should be put down and banished; and that 
government, which establishes what is so wicked as law, should 
be banished also. 

Conclusion. 


If codification succeeds to the extent of assassinating our com- 
mon law, what but Heaven can we rely upon for the future! 
In the hope of better things, I turn from this picture of despair. 

If I were addressing a less intelligent audience, I might urge 
upon you action to prevent an enormous, threatened danger. 
But it is unnecessary I should say more to you. 

I have thus laid before you the most important subject con- 
nected with the future of our jurisprudence. Please supply my 
deficiencies with your own more fruitful and valuable reflections. 


Prentiss Bisnop. 
CAMBRIDGE, Mass. 
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**In all forms of government, the people is the true legislator. * * * In 
reality there are two, and only two foundations of law; and they are both con- 
ditions without which nothing can give it any force: I mean equity and util- 
ity. * * * Partiality and law are contradictory terms.’’ — BURKE. 

‘* The vain titles of the victories of Justinian are crumbled into dust, but the 


name of the Legislator is inscribed on a fair and everlasting monument.’’ — 
GIBBON. 


In September last, in the city of Philadelphia, I was present 
at the public observances of the One Hundredth Anniversary of 
the adoption of the Constitution of the United States. In every- 
thing that is calculated to touch the heart, to strike the imagina- 
tion, to inspire the most lively feelings, to swell the bosom with 
gratitude for the past, with pride in the present, and with well 
: grounded hopes for the future, it was a spectacle which it is not 
given to any one twice to witness, and which no other country 
) could present. The scene was in and around the historic build- 
| ing in which the Declaration of Independence was adopted, and 
where the Constitution itself was framed and first proclaimed, 
that day just one hundred years before. There stood the chair 
in which Washington sat while presiding over the deliberations 
of the Convention. The honored Chief Executive of the Nation, 
with no vestments or insignia of his exalted office, in the plain 
dress of an American citizen, was there. The Chief Justice and 
the Associate Justices of the Supreme Court of the United 
States, were present. Senators and Representatives in the Con- 
gress of the United States were there, as were also the Governors 
of the different States. Distinguished military and naval officers ; 
high dignitaries of the various churches; the official heads of 
institutions of learning; the representatives of every useful in- 
dustry; men eminent in learning, letters and art; and an un- 
numbered multitude from every part of the Union, gave to the. 


occasion and its plain ceremonies, a grandeur and impressiveness, 
distinctively American. 


An Ober written for the occasion by a gifted poet,’ was rung 
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out in swelling symphony by thousands of jubilant voices. An 
Appress by one of the very foremost of American judges and 
jurists,' presented with judicial impartiality, but in thoughtful 
and eloquent words, the history of the Constitution and its trials 
and triumphs during the century. Diplomatic representatives of 
nations that were old and famous before Columbus lifted the 
veil from the New World, beheld a spectacle whose severe Re- 
publican simplicity it was, that made it truly majestic; and who- 
ever took in its real significance and spirit felt that any attempt 
to enhance its effect by pomp and scenic display would have been 
as vain and out of place as an attempt to heighten to the beholder 
the effect of Mount Blanc, as it stands in solitary grandeur, re- 
splendent with God’s own eternal mantle of purity and light. 

Alas! not one of the actors in the memorable events of the 
hundred years before was present; but if, as we fondly trust, it 
be given to the immortal dead to witness the fruits of their sacri- 
fices and toils, their spirits hovered over the scene and beheld it 
with joy ineffable. The mind went back involuntarily through the 
century and compared and contrasted the present with the past. 

This year of grace, 1887, is, therefore, in the history of the 
nation, an epochal year; and as such, it has suggested the sub- 
ject of my Address which is, 


‘* A Century’s Retrospect oF ouR Laws AND JURISPRUDENCE.”’ 
Since ** Law is the framework from which political institutions 
take their form,’’ the subject chosen fitly belongs to this Cen- 
tennial Year of our national life. The relation of law in its com- 
prehensive sense of constitutional, statutory, and judiciary law, 
to the birth and progress of the Nation is such that a view of the 
one necessarily includes, to a large extent, a view of the other. 
In all our past history, the members of our profession have had 
not only an influential, but a controlling, voice in shaping our 
Constitutions, laws and policies. This was noticed by Burke, in 
1775, in one of his great speeches on the American War. He 
said: ‘*In no country perhaps in the world is the law so general 
a study. The profession itself is numerous and powerful, and in 
most provinces it takes the lead. The greater number of the dep- 
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uties sent to Congress ‘were lawyers. I have been told by an 
eminent bookseller that in no branch of his business, after tracts 
of popular devotion, were so many books as those on law, ex- 
ported to the Plantations. I hear that they have sold nearly as 
many of Blackstone’s Commentaries in America as in England.”’ 

As we began, so we have continued. Only two, I believe, of 
our Presidents have been laymen. A majority of the Senators 
and Representatives in Congress are, and have been, members of 
the profession. And this is substantially true of the Legislative 
Assemblies of the States. The Judiciary Departments of the 
National and State Governments have, of course, been wholly 
drawn from the ranks of lawyers. Thus we see the dominat- 
ing influence of our profession both in the making 


and the 
administration of the laws. It has been as true here, 


as it has 
immemorially been true in England, that lawyers as the effect of 
their studies and position in society, have naturally been attached 
to what is, and naturally averse to innovation. Dr TocQuEvILLE 
noticed this, and he declared that the profession of the law in 
the United States was one of the great conservative and conserv- 
ing forces of the Republic. Votraire speaking of lawyers as a 
class characterized them, as ** the conservators of ancient barbar- 
ous usages.’’ Rather strongly put, doubtless, but the history of 
the English and American law plainly shows that the criticism is 
not wholly unjust. Any legal form, doctrine or institution sanc- 
tioned by antiquity and precedent, no matter how inadequate 
or unjust or even foolish it may in the course of time have be- 
come, naturally finds a body of defenders in the legal profession. 
They are not only suspicious of changes, but contemplate them 
with anxiety and dread. The force of established usages and 
precedent with ail English-speaking peoples, is intensified in the 
English and American lawyer, and is so inveterate that innova- 
tion is always unwelcome, and the most necessary amelioratious 
in the law have often been forced upon the lawyers from the 
outside, and have been effected only after stubborn resistance on 
their part. Even Bacon declared that, Time was the right re- 
Former. This conservatism has its undoubted compensations; 
but its effect is to obstruct and delay changes after the necessity 


is apparent to the general observation and judgment. The result 
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is that every step forward is, when taken, wisely taken; and with 
the single exception of the adoption in many of the States of the 
principle of an elective judiciary, I do not recall any great struct- 
ural changes in the law that have proved precipitate or unwise, 
or which had to be undone. Illustrations of these remarks are 
familiar, and some notable exemplifications of their truth, will 
appear as we proceed. 


A GENERAL RETROSPECT. 


In 1776, the Declaration of Independence put forth the Amer- 
ican doctrine of the rights of man and of the true nature and ob- 
jects of Government, viz.: that every man had the inalienable 
right to life, liberty and the pursuit of happiness, and that it is 
to secure these rights that Governments are instituted, deriving 
their just powers from the consent of the governed. This was 
the proclamation of a new political doctrine. It was recognized 
as such throughout the world. It obtained in France at the time 
the distinctive name of ‘‘ une idee Americaine.’’ The Declara- 
tion was a solemn state paper, asserting rights and principles 
with the distinctness and precision of a legal document, but in 
words animated with a noble and glowing expression. They 
were clothed with a winged force which has carried them into 
every part of the civilized globe. They burn with a vital power 
which can never die. But the founders of the Republic and of 
the various State governments were not doctrinaires or visiona- 
ries. Their wisdom is more striking now at the end of the cen- 
tury than it was at the beginning. When they were called upon 
to put these principles into practical operation by the actual or- 
ganization of the state and federal governments, their conserva- 
tive wisdom was eminently displayed. They originated the 
conception of a written organic, supreme daw to be adopted by 
the people, and when adopted to be binding, with all of its limita- 
tions, upon every department of the government, —the execu- 
tive, legislative and judicial. They declared that all contracts 
should be free from legislative impairment. They embedded in 
the State constitutions the provisions of Magna Charta that no 
man should be deprived of life, liberty or property without due 
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process of law. And by not conferring upon Congress the 
power to deprive any one of these primordial rights, they secured 
them against invasion on the part of the general government. 
Having secured to every adult citizen an equal measure of politi- 


cal power—the rmght to vote — obviously, the foregoing pro 


visions were intended to prevent in times of excitement or of 
‘passion, the unjust exercise of popular power. To prevent any 
misearriage of the scheme, they provided in the several State 
Constitutions and in the Federal Constitution, for a truly inde- 
pendent judiciary, —viz., judges whose tenure was during good 
behavior and whose compensation could not be diminished. 
There is no other judiciary so absolutely independent, and it is to 
be regretted that the people of so many of the States have de- 
parted on this subject from the wiser doctrines of a century ago. 

The great work of those who laid the foundations of our gov- 
ernments deserves the eulogies which eloquent tongues in this 
and other lands have pronounced upon it. With many of these,. 
we are all familiar. I shall not repeat them. The works of 
man’s hands are perishable and crumble into dust. Only the 
creations of the intellect — ideas founded in truth or beauty, and 
institutions and laws founded upon the principles of natural and 
universal justice ; that justice which ** is not one thing at Rome, 
and another at Athens, one thing to-day and another to-morrow, 
but in every age and amongst all nations one and the same ;”’ 
such institutions and such laws only have, or deserve, the heri- 
tage of immortality. Our fathers need no monument. Their 
monument is the American Republic, —the grandest political 
conception of the ages,—the most beneficent government, pre- 
senting the most magnificent spectacle of national, social, and 
individual happiness that the world has ever witnessed. 

Within the century, ‘‘ the American idea ’’ has had a wide ex- 
tension, and borne much fruit. One hundred years ago monar- 
chies and autocracies were the prevailing forms of government. 
Of autocracies proper, Russia, China, and Turkey, alone remain. 
Popular governments now generally exist in both hemispheres, 
and homogenous peoples are no longer divided and split up by 
dynastic claims. German and Italian unity has been accom- 
plished within the memory of all here present, and each of these 
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nations has representative legislative bodies. In 1776, during 
our war of Independence, Sir W1iLL1aM Jones, in a letter to Lord 
Aururop exclaimed in reference to the English people: ‘* I will 
not despair of seeing the most glorious of sights, a nation freely 
governed by its own laws.”’ And in his well known lines, he 
pictured the ideal nation, as one where 


* Sovereign law, the State’s collected will 
“ O’er thrones and globes elate, 
‘ Sits empre-s, crowuing ; 00d, repress ng ill.’’ 

The disunited and feeble colonies which England was then try- 
ing to subdue by armed force, were the first nation to realize 
and exemplify his ideal; and his own country with its enlarged 
electoral franchises and reformed representation, is, in our own 
day, substantially a crowned republic, — ‘+a nation freely gov- 
erned by its own laws.’ Commerce, the great civilizer of men 
and nations, with its modern instruments, the steamship, the 
railroad, and the telegraph, has broken down ancient prejudices, 
made distant nations near neighbors and is drawing them closer 
and closer together in bonds of amity and peace. 


Law a Century 


After this survey of the general situation, let us turn to a view 
of the condition of the English law, one hundred years ago. It 
is almost needless to remark that English and American law 
were at that time substantially the same; and substantially the 
same, indeed, they still remain. 

Fortunately, for our present purpose, we have the means of 
readily ascertaining the exact state of the English law at that 
time. In 1769, that is, just six years before the commencement 

of the American Revolution, the first completed edition of 
- Blackstone’s Commentaries was published. It was then attacked 
and criticised on various grounds and a disposition to undervalue 
it has been more or less prevalent ever since. But its institu- 
tional value, and especially its historic value as an authentic and 
faithful mirror of the condition of the English law as the result 
of legislation and adjudication, as it then existed, it is difficult 
to overestimate. An unedited edition or an edited edition, 
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where the editor has kept his hands off the text, will show the 
state of the law at that time, and supply a standard that will en- 
able us readily to perceive the changes which, on subjects of 
great and permanent interest, it has since undergone. 

Prof. Pottock, of Oxford, recently made the following strik- 

ng and suggestive observations in which I fully concur. 

** The typical achievement of the eighteenth century,’’ he 
observes, ** is Blackstone’s Commentaries, which reduced to a 
form of singular literary excellence the matter of the authorities 
received as classical, and for the time being accepted as suffi- 
cient. BLAcKsTONE caught and expressed the spirit of his time 
with consummate skill, but he caught it only just in time. 
Hardly was his ink dry when BenrHam sounded a blast that 
rudely disturbed the supposed finality of the common law, and 
(what was even a greater matter) the Independence of the United 
States ensured the free and ample development of English legal 
ideas in directions and for purposes as yet unknown. With the 
nineteenth century we are started in a wide and ever expanding 
field of new adventures.”” (Law Quarterly Review, July, 1887.) 

THE GREAT DIVISIONS OF THE ENGLISH LAW were then definite- 
ly fixed. It consisted of the Common Law as modified and sup- 
plemented by acts of Parliament; of Equity Law, the product 
of the Court of Chancery; of the Admiralty Law, crippled 
indeed by the jealousy and hostility of the common lawyers and 
judges ; and of the Criminal Law, resting mainly upon an enor- 
mous number of statutes, passed at different times, during sev- 
eral hundreds of years. If we look with an unprejudiced eye at 
the Common Law excluding Equity, but including the amend- 
ments and changes which had been made therein from time to 
time, by Parliament, our wonder is how the great Commentator, 
whose perpetual note is one of praise, could be so blind to its 
defects, both of substance and form. Many of its doctrines 
resting upon usage and custom had originated when the nation 
was in the twilight of its civilization, and they were not adapted 
to a more refined and complex state of society. Conservatism 
patiently bore the evil and resisted change. The Common Law 
forms of action were inelastic and inadequate, but the common 
lawyers were idolators of the system, and regarded innovation 
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as a species of legal sacrilege. They had, moreover, all the 
fondness of the schooimen for verbal subtleties, puerilities and 
refinements, which obscured and confused sound reasoning, which 
were essentially barren, and could never bear any living fruit. 
But, chiefly, the curse of the common law came from the feudal 
system, and from the obstinacy with which the doctrines and 
effects of feudalism were retained, when the system, as a distinct 
system, had ceased to exist. The feudal doctrine of tenure by 
which all real property was held of a superior, by which the 
tenancy was always to be full, by which alienation was 
restrained, by which land was bound up in fetters of iron, 
and made by entail to gratify ancestral and family pride, 
and by legislation to escape its share of the public burdens, 
out of which doctrine of tenure grew uses and trusts, and 
equitable as distinguished from /egal estates, and from thence 
a large portion of the extraordinary jurisdiction of the Chan- 
cellor; the feudal doctrine of tenure pervading every part of the 
common law left in every part its baneful effects. It has always 
seemed to me that TENURE, in its manifold ramifications and 
effects, was the chief curse of the Common Law. Had it not 
been for equitable estates and rights which thus originated, it 
may be doubted whether Chancery as a separate tribunal would 
not long since have been rendered unnecessary, and ceased to 
exist by the natural enlargement of the jurisdiction and remedies 
of the Common Law Courts. 

The feudal system never died in England at its roots. Primo- 
geniture, for example, yet exists, but it is notable and prophetic 
that in July of the present year, the House of Lords by a major- 
ity of eleven passed a bill abolishing it in cases of intestacy. It 
did not reach the House of Commons in time for its action 
thereon. 

THE LAND LAWs OF Great Briraty, which to-day press with 
such heavy weight upon the agricultural classes, grew out of the 
feudal system. Mr. Bricut not many years ago declared that 
** ancient, stupid and mischievous legislation embarrassed land in 
every step you take in dealing withit.’” In England and Wales, 
about 5,000 persons hold nearly one-half the entire acreage. In 
Scotland, less than 100 persons own about one-half, and less 
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than 2,000 about nine-tenths of all the lands. And in Ireland, 
less than 2,000 proprietors, many of whom are non-residents, 
hold two-thirds of the island. As a result of primogeniture, 
entailed estates and family settlements, Great Britain is to-day a 
land of tenants. We have not, indeed, wholly escaped from the 
complicated system of estafes, which characterize the English 
Law. We ought to be free from them. We yet shall be. 
Primogeniture, entails, family settlements on the English model, 
are here unknown; and the happy result is that we are a nation 
of proprietors and not of tenants. Herein consists one of the 
chief sources of individual prosperity and national strength. In 
many of the countries of the old world, the landless poor are the 
natural enemies of the Government. Here, every proprietor, 
however small, is the natural ally of government and of law. 
There may be some reason for the various forms of socialism, 
communism, anarchism, among the struggling and oppressed 
peoples of the old world. They are the unreasoning and des- 
perate remedies of caste, and hunger and despair. But here, 
and amongst us, such ideas are baneful exotics, which can take 
no root, and which attract no notice except when their wild or 
bad adherents seek to propagate them by illegal violence or 
murder. 

SrpNEY SMITH DREW 1HIS GRAPHIC PICTURE Of the condition of 
the English laws, on the enumerated subjects, in 1802, that is, 
about fifteen years after our government was established: ‘+The 
Catholics were not emancipated. The Corporation and Test Acts 
were unrepealed. The game laws were horribly oppressive. 
For every ten pheasants which fluttered in the wood, one English 
peasant was rotting in jail. Steel traps and spring guns were 
set all over the country; prisoners tried for their lives could 
have no counsel. Lord Epon and the Court of Chancery pressed 
heavily on mankind. Libel was punished by the most cruel and 
vindictive imprisonments. The laws of debt and conspiracy were 
little understood. Not a murmur against any abuse was per- 
mitted; to say a word against the suitoricide delays of the Court of 
Chancery, or the cruel punishments of the game laws, or any abuse 
which a rich man inflicted and a poor man suffered, was treason 
against the plousiocracy and was bitterly and steadily resented.”’ 
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Again he said: ‘* The abuses of the Court of Chancery have been 
the curse of England for centuries. For twenty-five long years 
did Lord Expon sit in the court, surrounded by misery and 
sorrow, which he never held up a finger to alleviate. The widow 
and orphan cried to him as vainly as the town-crier cries when 
he offers a small reward for a full purse; the bankrupt of the 
court became the lunatic of the court; estates mouldered away and 
mansions fell down, but the fees came in and all was well, but in 
an instant [in 1832] the iron mace of BroveHam shivered to 
atoms this house of fraud and delay.’’ If this picture is too 
highly colored, its essential features are correct, and in all of 
these respects the English law has been amended and reformed, 
mostly within the last fifty years. 


SPECIFIED CHANGES IN THE Law DuRING THE CENTURY. 


Let us now look more specifically at other changes in the laws 
and jurisprudence of England and America upon subjects of gen- 
eral and permanent interest. 


ImprisONMENT FOR Dest. Distress FoR Rent. Mopern Homesteap 
AND OTHER Exemption Laws. 


One hundred years ago imprisonment for debt in Great Britain 
and in this country was a common remedy. I do not remember 
any suggestion in Blackstone that it had ever occurred to him 
that the law giving such a tremendous power to the creditor was 
unjust or impolitic. The old reasoning was this: The creditor 
has a legal right to his debt; if the debtor will not or does not 
pay, the creditor is entitled to seize and sell his property; if he 
has no property, the creditor is entitled to his services, and if so, 
then to the control and possession of his person. Cases of 
fraud were not distinguished from cases of misfortune. A writ 
of capias ad satisfaciendum upon which the judgment debtor was 
committed to prison till the debt was paid was as common a 
remedy one hundred years ago as an ordinary writ of execution 
to sell the debtor’s goods. As we look back upon the absurdity, 
impolicy and cruelty of imprisonment for debt, we wonder what 
influences had stupefied the conscience and intelligence of man- 
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kind that laws so atrocious were so long endured. About sixty 
years ago, agitation on this subject both in this country and in 
England commenced, and soon led in the various States of the 
Union to the total abolition of imprisonment for debt, except in 
eases of actual fraud and fraudulent breaches of trust. And 
thus was forever done away with, this relic of the severity of 
barbarous and semi-civilized times. England followed our exam- 
ple. A Parliamentary inquiry showed that in 18 months after 
the commercial revulsion of 1825, more than 100,000 writs were 
issued, and thousands of debtors were actually confined in the 


English prisons. By various acts passed during the reign of the 


present sovereign beginning in 1838, imprisonment of honest 
debtors has ceased to exist. The enlarged English Act of 1869 
substantially abolished imprisonment for debt. It exists yet in 
a few cases of criminal or fraudulent character. Verily the 
world does move! And happily the permanent trend and move- 
ment are ever in the direction of a higher and a more humane 
level. 

IN THIS CONNECTION and by reason of the striking contrast of 
policy which the law of our own day offers to the law of a cen- 
tury ago, I may refer for a moment to the existing EXEMPTION 
AND HOMESTEAD LAWS IN THIS COUNTRY. 

When B.iacksTonE wrote not only did imprisonment for debt 
exist, but the harsh and oppressive remedy of distress for rent 
was in both countries in full force. Various acts of Parliament, 
some then comparatively recent, had given to this remedy a 
sharper edge than it had at common law. The landlord, without 
suit or adjudication, could enter the tenant’s premises and seize 
everything, with insignificant exceptions, and hold or sell it for 
his rent. Our various legislatures commenced years ago to pass 
laws exempting from execution necessary household goods and 
personal apparel, the horses and implements of the farmer, the 
tools and instruments of the artisan, ete. Gradually the benefi- 
cent policy of such laws has been extended. In 1828, Col. 
Benton warmly advocated in the Senate of the United States the 
policy of a national homestead law. The Republic of Texas 
passed the first Homestead Act in 1836. It was the great gift 
of that infant Republic to the world. In 1849, Vermont fol- 
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lowed; and this policy has since been adopted in all but eight 
States of the Union.! By these laws, a homestead (under vari- 
ous restrictions as to value) for the shelter and protectionof the 
Jamily, is now exempt from execution or judicial sale for debt, 
unless both the husband and wife shall expressly join in mort- 
gaging or otherwise subjecting it to the claims of creditors. 
And still more recently, in 1862, this policy, as wise as it is 
humane, has been adopted by the Congress of the United States, 
which has provided on the sole condition of five years’ occupancy 
of not exceeding one hundred and sixty acres of government 
land, by any head of a family, the United States will, at the end 
of that period, convey the same in fee simple absolute, without 
charge therefor, to such occupant or his heirs. From 1862, 
when the act took effect, till 1887, 820,000 heads of families 
made homestead entries of more than 107,000,000 acres of gov- 
ernment lands. Such legislation, while ‘* touched with human 
gentleness and love,”’ is based upon the highest wisdom. ‘** It is 
twice blessed; it blesseth him that gives and him that takes.’’ 
It invests the era which originated and sustains it with a halo of 
true glory. 


Tue Domestic RELATIONS. 


Undeniably the most interesting and the most important rela- 
tion to the persons immediately concerned, to society and to the 
State, is the relation of husband and wife. Upon this relation, 
Feudalism impressed its essential character. Woman could not 
render military service, and feudalism as a military system logic- 
ally ignored the wife’s legal rights. Hence by a fiction of the 
Common Law, the husband and wife were for most purposes a 
single legal person, and that person was the husband. This fic- 
tion of the wife’s merger was characteristic of the common law, 
and the common law pressed the dogma inexorably to all of its 
logical consequences. Therefore, immediately upon marriage, 
the wife’s personal property in possession became absolutely the 
husband’s. He had the complete jus disponendi. It was liable 
for his debts. By marriage also he took a sole estate in her lands 
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during coverture. She could not alien them; she could not dis- 
pose of them by will; she could not exercise any power over 
them by contract or otherwise. If the improvidence, misfortune 
or dissipation of the husband compelled the wife to become the 
** bread winner’’ of the family, her earnings belonged to him 
and were subject to the claims of his creditors. No matter how 
wealthy she was before marriage, the legal effect of that event, 
was to make her and her children beggars. Parliament could 
have changed this any day, by a single enactment, but did 
not. The inadequacy of the common law rules to an advanced 
stage of society was daily seen, and the unjust operation of those 
rules was daily felt. Yet the conservatism of the profession 
raised_no voice against them. The anomalous manner in which 
the English law on the rights of married women progressively 
developed itself and assumed the shape in which it existed a cen- 
tury ago and down even to our own day, is a most curious, char- 
acteristic, and suggestive history. While the law thus denied the 
separate existence of the wife, it is certain that it did not truly 
reflect her domestic situation. The English baron was an affec- 
tionate husband and father. A song of 1596 says ‘* The wife 
of every Englishman is counted blest.’’ Whatever else may be 
charged against feudalism, its one redeeming quality is its appre- 
ciation of the dignity and worth of woman, and her elevation and 
companionship. Leica Hunt happily says that the episode of 
Francesca stands in the Inferno of Dante, ** like a lily in mouth 
of Tartarus.’’ The poetic and chivalrous regard for woman and 
the tender consideration of mother, wife, daughter and sister, is 
the one ** bright consummate flower,’’ which rejoices the eye as it 
looks back over the feudal desert, —a flower that still lives and 
whose fragrance perennially fills home with all of its happiness 
and joy. We need have no fear that it will perish, because the 
disabilities of coverture are removed and woman is restored to 
her just legal status and rights. The only relief which the En- 
glish and American jurisprudence gave to the married woman 
against the injustice of the common law doctrine of merger was 
the partial relief which the Court of Chancery afforded, viz.: 
that under certain circumstances and to a limited extent, it would 
recognize separate property rights in the wife and to that extent 
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her separate existence. These opposing rules of law and equity 
had one hundred years ago grown up into an exceedingly compli- 
cated system, without plan, full of uncertainty and fruitful of liti- 
gation. About forty years ago, the legislatures in this country 
began to enact what are known as Marriep Women’s Acts. 
These have been extended from time to time, and to-day through- 
out the entire Union, it may be said, speaking generally, that 
married women have been secured and protected in all their just 
rights of property. The legislation of ALABAMA upon this sub- 
ject is a fair type of the legislation in the other states. Our ex- 
ample spread at length to England, and Parliament passed the 
Married Woman’s Property Acts of 1870 and 1882, based upon 
the principles of the American legislation. I fear I may have 
dwelt upon this subject at a tedious length. I cannot, however, 
but regard legislation which emancipates the wife from the 
shackles of the common law, which enlarges her rights far beyond 
those which Equity recognized, and places them upon an assured 
statutory basis, whose considerate beneficence penetrates every 
household in the land, and whose blessings will be the most felt 
where most needed,—as meriting unqualified approval, and 
which the future historian of our laws will place to the lasting 
credit of this generation. 


CriminaL LAw AND PROCEDURE. 


If we turn to the Criminal Law of a century ago and compare 
it with the law of to-day, the exhibit of progress and improve- 
ment is yet more striking. Not to mention the doctrines of for- 
feiture and attainder whose horrible injustice mainly fell upon the 
innocent; the cruel manner in which for many offenses, the 
death penalty was inflicted by quartering, disemboweling and 
kindred cruelties, the criminal law of England even in the amelio- 
rated state in which it existed a century ago, had two grave and 
fundamental faults: — 

1. It did not distinguish as to the heinousness of different 
crimes, but punished with equal severity crimes of essentially 
different degrees of guilt. 2. Its penalties were severe and 
cruel, It wasa code of blood. Nothing seemed to be so cheap 
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as human life. *+ Better, they said in England, kill a man than 
ahare.”’ (Hmerson.) That I may not be charged with being 
too severe a critic of the English criminal law, I will let English 
pens portray it. Sir JAMEs STerHEN, speaking of the older law, 
says: ** The common law was in all ways a most defective system. 
It was incomplete. Its punishments were capricious and cruel.’’ 
(Il Hist. Crim. Law, Ch. VI.) Sir Brackstone, 
commenting on the severity of the English law at the time he 
wrote, says: ** It is a melancholy truth, that among the variety 
of actions which men are daily liable to commit no less than one 
hundred and sixty have been declared by act of Parliament to be 
felonies without benefit of clergy; . or, in other words, to be 
worthy of instant death.” (4 B/. 18.) And the Commentator 
so far departed from his wonted strain of eulogy as to venture to 
call attention to this severity, and modestly ‘+ to hint these out- 
rageous penalties with decency to those, whose abilities and sta- 
tions enable them to apply the remedy.’’ (4 B/. 5.) 

Sir James Mackiytosu, in 181%, in moving in Parliament for a 
committee to inquire into the condition of the Criminal Law, 
stated that there were then **two hundred capital felonies on 
the statute book.’’ Undoubtedly, this apparent severity, for 
the reasons stated by Sir James Srepnen (J Hist. Crim. Law, 
Oh. XII1), is greater than the real severity, since many of the 
offenses made capital were of infrequent occurrence; and juries, 
moreover, often refused to convict, and persons capitally con- 
victed for offenses of minor degrees of guilt were usually par- 
doned on condition of transportation to the American and 
afterwards to the Australian Colonies. But this learned histor- 
ian admits, that *‘ after making all deductions on these grounds, 
there can be no doubt that the legislation of the eighteenth cen- 
tury in criminal matters was severe to the highest degree, and 
destitute of any sort of principle or system.”’ 

The Edinburg Review advocating, in 1826, the injustice of de- 
nying prisoners accused of felony the right to be defended by 
counsel, declared, ** The judges and Parliament would have 
gone on to this day, hanging by wholesale for forgeries of bank 
notes, if juries had not become weary of continual butchery 
and resolved to acquit.’’ And the writer added these words, — 
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each of which legislators should ** weigh like diamond: ’’ ‘* The 
proper execution of laws must always depend, in a great meas- 
ure, upon public opinion; and it is undoubtedly most discredit- 
able to any man entrusted with power, when the governed turn 
around upon their governors, and say *‘ Your laws are so cruel, 
or so foolish, we cannot and will not act upon them.’ ”’ 

Mr. Hatwam, writing about the year 1818, says: ‘* A con- 
victed criminal is at present the stricken deer of society, whose 
disgrace his kindred shrink from participating, and whose mem- 
ory they strive to forget.’’ (Middle Ages, Ch. III, Part I.) 

It is but slightly over fifty years since prisoners in England 
accused of felony have been allowed to be defended by counsel 
(6 and 7 William IV, Ch. 114). Inthis country, this right has, 
in many of the States, long been secured by constitutional pro- 
vision. The criminal legislation of Great Britain for the last 
fifty years has tended uniformly in the direction of greater mild- 
ness. It is not necessary to trace the history of the legislation 
from the time when BLacksToneE wrote to the Criminal Consoli- 
dation Acts of 1861. It suffices for present purposes to state 
that the only offenses which are now capitally punished in Great 
Britain are treason, murder, piracy with violence, and setting 
fire to dockyards and arsenals. In this country the list of capital 
offenses is still smaller, having, with slight exceptions, long been 
confined to treason and murder in the first degree, 7.e., to murder 
where the killing was intentional, deliberate and premeditated. 

The severity of the English criminal law, in addition to its in- 
justice to the prisoner, was productive of two evil consequences 
of great moment, one of which operated on juries and the other 
on the judges. Where the penalties were disproportionately 
severe, the humanity of juriés often led them by what Biack- 
STONE Calls ** pious perjuries,’’ to acquit in cases where the pris- 
oner’s guilt was clear. The same consideration operated with 
the judges who mercifully allowed defendants to escape on such 
fine-spun technical objections to indictments and upon frivolous 
variances, as made criminal trials seem like a game of chance or 
a judicial farce. ‘* Such scandals,’’ says Sir James STEPHEN, 
‘¢do not seem to have been unpopular. Indeed, I have some 
doubt whether they were not popular, as they did mitigate, 
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though in an irrational, capricious manner, the severity of the 
old criminal law.’ (J Hist. Crim. Law, Chap. IX.) 

In THIS CouNTRY the courts implicitly followed the English 
decisions although the penalties here were not severe, and acquit- 
tals upon unsubstantial technical points disfigured our adminis- 
tration of criminal justice until within the last forty or fifty 
years quite as much as they did that of England. 

The mischievous consequences of this course of administra- 
tion were that it encouraged the commission of crime since it was 
seen that punishment by no means followed upon guilt, and it 
also undermined the public trust in the efficiency of the laws to 
protect society against evil doers. It thus became the parent of 
Lynch law, and of vigilance committees, whereby the community 
in supposed self-defense, at times, irregularly and violently, 
took the punishment of offenders into its own hands. Modern 
legislation has so improved the mode of criminal procedure that 
unsubstantial technicalities in pleadings and procedure, have 
almost ceased to exist, — only a flavor of the cld system remains. 
A great reform this, which also redounds to the lasting credit of 
our own times. 


Civit. PROCEDURE. 


REMEDIAL LAW IN CIVIL PROCEDURE, including in the term 
‘* remedial,’ as here used, the pleadings, evidence and mode of 
procedure in civil causes from the beginning to the end, has 
undergone even more radical changes during the period under 
review than substantive law. These changes have occurred 
within the last forty, and largely within the last twenty or twenty- 
five years. The practical inconvenience and mischiefs arising 
from the division of rights into legal and equitable, which rights, 
often conflicting, had to be asserted in different suits and 
frequently in different tribunals, thus necessitating double litiga- 
tions with the delays and costs incident thereto as well the 
unnecessary uncertainty thus introduced into the administration 
of justice, had long been felt, and patiently borne. The techni- 
cal forms of common law actions, and especially the system of 
pleadings in such actions abounding in arbitrary and artificial 
rules and subtile distinctions, whereby form was elevated over 
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substance, and the client’s case oftentimes depended full more 
upon the skill and ingenuity of his counsel than upon its justice, 
produced much popular distrust of the law and at length much 
professional discontent. These and other causes concurring, 
efforts were made in England and in this country toward a reform 
in the mode of pleading. In 1834, England adopted the ‘* New 
Rules.’’ These were a sort of compromise between the old 
notions and the new ones and failed, as compromises usually do, 
to satisfy the profession or to remedy the mischief. 

The subject was earnestly taken hold of in this country; and 
in New York in.1848, a Code of Civil Procedure, prepared by an 
able commission, was adopted. This commission was not only 
able, but courageous; and its leading member, Mr. Davip Dup- 
LEY FreLp, yet lives to behold the fruits of his earlier labors, 
and to enjoy the just fame which they have given him in every 
country in which jurisprudence is cultivated as a science. Like 
true reformers they worked under an inspiration like that which 
** made the canons of the church of Seville say: * Let us build, so 
that all men hereafter will say that we were madmen.’ ’’ This 
commission applied a radical remedy. It abolished, without 
reservation, all common law forms of action and of pleadings. 
It allowed all matters, legal and equitable, growing out of the 
same transactions both on the part of the plaintiff and defend- 
ant to be litigated in one and the same suit; and it was implied, 
if not expressed, that where the legal rule and the equitable rule 
conflicted, the latter should prevail. 

The New York Code of Procedure, either in substance or prin- 
ciple, spread with rapidity, and has been adopted in a consider- 
able majority of the States and Territories of the Union; and 
it is a remarkable fact that where once adopted, it has never been 
repealed, or the superseded system restored. Reforms in Pro- 
cedure were adopted in England in 1852; but in 1873, by the 
JupicaTure Act of that year, changes more radical and import- 
ant than had before ever been made by a single enactment, were 

adopted. That Act and its amendments proceeded upon the 
principles of the American Codes, and they have since been 
followed in many of the British Colonies. It was expressly pro- 
vided in the Judicature Act that where the legal rule and the 
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equitable rule were different, the latter should control. Equity 
had here by the express declaration of Parliament its crowning 
and final triumph over the common law. 

The New York Code of Criminal Procedure, in substance or 
principle, has also been adopted in many of the States and Ter- 
ritories; and the New York Penal Code, adopted in that State in 
1882, is already in substance enacted in California and Dakota. 
Similar legislation is seriously proposed in England, and is there 
one of the leading questions which is to-day passing through the 
necessary stages of discussion and examination. It can have but 
one eventual issue. These changes in Procedure were violently 
opposed before they were made and afterwards; but they were 
necessary changes, and time and experience, which are the best 
tests, have established their wisdom. The conclusive proof of 


this is the fact, above mentioned, that when a code comes, it 
always comes to stay. 


CopIFICATION. 


One related topic of great practical interest and moment, still 
remains to a large extent, undecided, and that is the wisdom of 
undertaking a systematic restatement of the body of our statutory 
and case law. This subject is now actively engaging the best 
minds of the profession in both countries. I have elsewhere ex- 
pressed my general views upon it, which I have seen no occasion 
to modify, and upon which I have no time to enter. In the 
sense that a Cope ** aims at nothing more than the reduction to 
a definite and systematic shape of the results obtained and sanc- 
tioned by the experience of many centuries,’’ as that experience 
is embodied in Statutes, in the Law Reports and in the writings 
of the sages and masters of the law, —in this practical sense, — 
a Code in England and a Code in each of the United States, is, I 
think, manifest destiny. I venture this prediction, because this 
is the only remedy which it is possible to suggest, to make the 
overgrown body of our law, I will not say convenient or sym- 
metrical, but reasonably certain, public and accessible. Such a 
course has been found not simply desirable but necessary in the 
expanded and developed stage of every other jural system; and 
I am unable to perceive how we can permanently avoid it, what- 
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ever our timidity and however reluctant we may be to enter 
upon it. 
Law or EvipENce. 

Many emendations in the law of evidence have been made 
within the last forty years. The principal is that change by 
which interest in a witness no longer disqualifies him to testify, 
and that far greater change, by which parties to the record are 
competent to testify in all civil suits, and by which also in some 
of the States, and in all of the courts of the United States ( Act 
1878; 20 Stats. 30), the defendant is competent, at his own 
request, to give evidence in his own behalf, in prosecutions for 
crimes. In this character of legislation, England led the way. 
BenTHAM early in this century opened a vigorous fire upon the 
absurdity of the common law rules of evidence on the compe- 
tency of witnesses, which as he maintained were framed to ex- 
clude rather than to admit the light. (7 Hv. 6.) He was 
regarded as a visionary, and his criticisms were slow in ripening 
into practical results. But in 1843 by Lord Denman’s Act (6 
& 7 Vie., Ch. 85), interest in common law actions, with a few 
exceptions, ceased to disqualify ; and in 1846 and 1851 (14 & 15 
Vic., Ch. 99), by Lord BrovGuam’s Acts, parties in civil 
actions, with a few enumerated exceptions, were made competent 
and compellable to testify. The wisdom of this legislation, 
especially in respect of civil suits, has vindicated itself by expe- 
rience so fully that I think scarcely a single objector now re- 
mains. How much these changes in Procedure and Evidence 
have at once simplified and improved the administration of 
justice, I leave without comment to your observation and judg- 
ment. These, too, belong to the credit of our era. 


GrowTH oF CoRPORATIONS AND OF CorPoRATE LITIGATION. 


It is impossible within the compass of a single address to no- 
tice all or even the more important changes in our law which have 
occurred within the century. I must pass over with bare men- 
tion the Fox Libel Act of 1792 and subsequent legislation on 
that subject, in both countries. One important subject, however, 
I must briefly notice. It is the growth of corporations or the 
use of aggregated capital by corporate associations. The results 
VOL. XXII. 4 
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of arecent examination of the comparative extent of corporate 
and private litigation, surprised me. I found that in the last 
volume (Vol. 122) of the Reports of the Supreme Court of the 
United States, 61 cases were reported, of which 28 were be- 
tween natural persons on both sides; 27 were cases in which pri- 
vate corporations, and 6 cases in which public corporations, were 
concerned. In May, 187%, Chief Justice Waire wrote that the 
court had at the recent term disposed of 379 causes, of which 91 
related to the United States, 183 were corporation cases and only 
105 were between private individuals. To ascertain whether the 
amount of corporate litigation in the Supreme Court was ab- 
normal, I examined three volumes of the New York Court of 
Appeals Reports, i.e. volumes 73, 74 and 105, with the follow- 
ing result: Civil cases reported 385; of which 234 were be- 
tween private persons and 190 were cases in which corporations, 
public or private, were concerned on one side or the other. I 
then examined Ist Johnson’s Reports, published in 1806. I 
found 130 eases reported, of which only 20 related to any sort of 
corporations or involved corporation law. ‘This change in the 
character of the litigation ought not perhaps to surprise us, since 
we know the business of banking, of manufacturing, of insur- 
ance, of railway and water transportation, of telegraphy and of 
nearly every branch of industry, requiring considerable capital, 
prefers the safe and facile form of corporate organization and 
ownership to the inconvenience and liabilities of the copartner- 
ship or even joint stock relation. How wisely and well to govern 
our populous public corporations is yet an unsolved problem. 
The facts here brought to view, however, present to statesmen and 
lawyers questions in political economy and practical legislation 
of exceeding interest and difficulty. They are not, lam _per- 
suaded, insoluble, but the future must considerately deal with 
them in the light of time and experience, which alone can sup- 
ply the needed wisdom. 


American Law Reports AND THE DEVELOPMENT OF THE LITERATURE 
OF THE LAW IN THIS CouNTRY. 


In the Edinburgh Review for 1820, a distinguished writer in 
an article in which he kindly advised the Americans not to grow 
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vain and ambitious, said: ‘* During the thirty or forty years of 
their independence, they have done absolutely nothing for the 
Sciences, for the Arts, for Literature, for Politics or Political 
Economy * * * In the four quarters of the globe,’’ he 
tauntingly inquired, ** who reads an American book ?”’ 

This was, even at that time unjust, because untrue. Frank- 
Lin had made the discovery which in its application by Morse 
and other American inventors has since resulted in the modern 
telegraph. Wutrney had invented the cotton gin. Funton had 
successfully introduced steam navigation. We had always sup- 
posed that the statesmen who founded our free governments and 
embodied their basis principles in our State and Federal Consti- 
tutions had done something worthy of respectful regard. 
GLADsTONE’s well known eulogium is that ** the American Con- 
stitution is the most wonderful work ever struck off ata given 
time by the brain and purpose of man.”’ 

In general literature and in the literature of the law, our de- 
velopment had in 1820, just fairly begun. Mr. James Russeii 
LowE Lt at the recent Author's Readings in New York in a re- 
view of American literature, said that when he was a boy, sixty 
years ago, there were but two American writers who could have 
supported themselves with their pen, — Irvine andCoorer. Since 
then our literature has had an expansion which is truly marvel- 
ous. Ihave an unfeigned respect for the sterling qualities of the 
English character. I have a deep reverence for English juris- 
prudence. Withall its defects, I love it still, but I cannot help 
feeling and saying that many of our English cousins instead of 
taking pride in the achievements of those who bear their blood 
and speak their language, seem on the contrary to be at times 
towards us just a little jealous. At all events, I fancy that, in 
the year of grace 1887, no one repeats the inquiry, ‘* Who reads 
an American book? What has America done for the Sciences 
and the Arts?”’ 

It more immediately concerns us on this occasion to see what 
AMERICA HAS DONE FOR THE LAW. At the beginning of this 
century, DaLuas had just commenced the publication of the Re- 
ports of the Supreme Court. Reports of some of the States 
soon followed. In 1817, Chancellor De Saussure of South Car- 
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olina published the first volume of Equity Reports which ever ap- 
peared inthis country. Kent was appointed a judge of the Su- 
preme Court of New York in 1798, and Chancellor in 1814, and 
held the latter office until 1823, during which period his seven 
volumes of Chancery Reports were given to the world. As a 
Judge and Author, he will not suffer when compared with the very 
greatest names which have adorned the English law. Higher 
praise it is not possible to give. When he had reached the con- 
stitutional limit of sixty years at which he could no longer hold 
judicial office, he retired to private life and gave himself to the 
preparation of his ComMENTARIES ON AMERICAN Law, which ap- 
peared from 1826 to 1830, and which he publicly acknowledged 
owed their origin to the liberality of the trustees of Columbia 
College. The American Bar and people venerate his name and 
character. Simple asa child in his tastes and habits throughout 
his tranquil and placid life; more than any other judge the creator 
of the equity system of this country ; the author of Commentaries, 
which in accuracy and range of learning, in elegance, purity 
and vigor of style, justly rival those of Sir Wiiu1am Brack- 
STONE, his name is admired, his writings prized, and his judg- 
ments at law and in equity respected in every quarter of the 
globe (and no where more than in England), wherever in its 
widening conquest the English language, which is the language of 
freedom, has carried the English Law. 

The development of our jurisprudence, national and state, 
progressed with astonishing rapidity. MarsHaLi’s judgments 
on the Federal Constitution which fixed its outlines and estab- 
lished its principles, and which are among the greatest and most 
original productions of the human reason, were pronounced be- 
tween 1801 and 1835. In 1832, Mr. Justice Story published his 
first legal work, and until his death in 1845 his pen was never 
idle. By reason of the greater variety of his labors he obtained, 
perhaps, a wider transatlantic reputation than Chancellor Kent, 
or any other American jurist. I cannot, of course, refer to our 
many other law writers of merit, not even to the most eminent. 
I endeavored last year to ascertain the number of American ele- 
mentary treatises on the law, but did not succeed. I found that 
down to 1881, the judicial reports in England numbered 2,944 
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volumes. That in this country down to December 31, 1885, the 
number exceeded that in England, and was as follows: Federal 
Reports 409; miscellaneous Reports 203; American State Reports 
3,186, making in all 3,798. And this mostly within the last 50 
years. If this multiplication continues and no relief shall come, 
may we not stop and in anticipation heave a sigh of pity for the 
judges and lawyers of a century hence. In the eloquent eulogy 
which Mr. Wessrer delivered on the death of Mr. Justice Srory, 
he gave expression to some sentiments which are so appropriate 
to my present purpose, that I beg to extract them: ** In the 
august accounting of nations, there is no purer pride of country 
than that in which we may indulge when we see America paying 
back the great debt of civilization, learning and science to Europe. 
Acknowledging, as we all acknowledge, our obligation to the 
original sources of English law, as well as of civil liberty, we have 
seen in our generation copious and salutary streams turning and 
running backwards, replenishing their original fountains and giving 
a fresher and brighter green to the fields of English jurispru- 
dence. Bya sort of reversed hereditary transmission, the mother, 
without envy or humiliation, acknowledges that she has received 
a valuable and cherished inheritance from the daughter.”’ 


Tue Cenrury To Come. 


Having looked at the century that is gone, how natural to turn 
our longing eyes —though dim and purblind, to the future. 
The folly of prophesying has passed into an adage. But when 
the time of fulfillment is laid 100 years off, one is safe, at least, 
from being overwhelmed with confusion in his own lifetime. 
Your Association will live, or if not, another like it will take 
its place. Not improbably on the next centennial of our 
National Constitution, some lawyer, yet unborn, will discharge 
the duty which I am now performing. It may chance that some 
antiquarian book-worm or manuscript hunter may fall upon this 
humble Address, if it shall not already have become food for 
spiders, and it may amuse an idle curiosity to hear the predic- 
tions of an old and forgotten lawyer, just one hundred years 
before, and compare them with what will then be history. Unad- 
monished and undeterred, I venture a timid forecast of some of 
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the changes which our jurisprudence will witness within the next 
century. 


In LxTeERNATIONAL Law. 


I predict that the reasonable and rational practice of settling 
disputes between nations by arbitration, so successfully applied 
in recent years, will become general, and that wars, the oppro- 
brium of Christian Civilization, if they shall not wholly cease, 
which is hardly to be expected, will be comparatively infrequent ; 
and that wars will no longer be regarded as making the inhabi- 
tants of each country enemies of the other, but only as a con- 
flict between the States concerned in.their organized capacity, in 
which private property on land and sea, shall no longer be sub- 
ject to capture, confiscation or destruction, and the cruelty of 
what are called the Laws of War will be otherwise greatly 
ameliorated. 

I predict that the existing apathy of the public conscience will 
be aroused and that the avarice of publishers will not be able to 
continue the present system of literary piracy, since all civilized 
nations will recognize the principle that an author has by the 
highest of all titles, viz.: that of creation, a right of property in 
his work, which treaties and legislation will protect on the basis 
of equal or substantial reciprocity. 

I predict (in view of the universality and increasing freedom 
and intimacy of commercial intercourse between nations) that 
substantial unity in the various departments of mercantile and 
maritime law on the great subjects of Bills of Exchange, Marine 
Contracts, Marine Insurance, Marine Torts, ete., will replace the 
diversity, conflict and chaos which now exist. 


Ix Municreat Law. 


In municipal law, I predict important changes of substance 
and form. Our real property law is still poisoned by the feudal 
taint. It is artificial, complicated and excessively technical, 
quite as much so as the extinct system of common law pleadings. 
The remedy must be radical. In fact the division of property 
into real and personal, whereby each class possesses distinct 
qualities and is governed by different rules as to acquisition, 
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mode of transfer, devolution, etc., is largely artificial; and so 
far as it is artificial, it must be abrogated, and the law of real 
and personal property made substantially uniform, and thereby 
simplitied. Substantive changes will only meet the exigencies 
of the situation. 

In no other system of jurisprudence, do we witness the com- 
peting and conflicting rules which mark our division of rights 
and remedies into legal arid equitable. The separation of what 
we call Equity from Law was originally accidental, and the de- 
velopment of an independent system of equitable rights and 
remedies is anomalous and rests upon no principle. The 
continued existence of these two sets of rights and remedies is 
not only unnecessary but its inevitable effect is to make confusion 
and conflict. The existing diversity of rights and remedies must 
disappear, and be replaced by a uniform system of rights as well 
as remedies, — what we call a legal right ceasing to exist if it is 
in conflict with what we now distinguish as the equitable right. 

And generally, the forecast may be ventured that while the 
law will in its development undoubtedly keep pace with the 
changes and changing wants of society, yet the work of jurists 
and legislators during the next century will be pre-eminently the 
work of systematic restatement of the body of our jurisprudence. 
Call it a code, or what you will, this work must be done. If 
not done from choice, the pitiless logic of necessity will compel 
its performance. 

It seems to me to be reasonably clear that in these and many 
other respects, our jurisprudence is sure to undergo essential 
changes. This work, as important, as noble, as any that can 
engage the attention of men, will fall to the profession to do, 
since it can be done by no one else. It rests therefore upon 
the profession as a duty. It will not be performed by men whose 
sun like mine has passed the zenith, and whose faces are already 
turned to follow its setting. I address young men, men who are 
hailing the advance of their sun up the eastern sky, and who are 
full of the hopes, the aspirations, the generous illusions, the 
sublime audacity, which give to that interesting stage of life 
when animated by high resolves,a present charm and a prophetic 
splendor, all its own. 
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No single laborer, unassisted, can do much in a work so vast. 
It is, indeed, a work which must bedone more or less in divisions 
and compartments, and it is given to every earnest and devoted 
lawyer to do in his day and generation his utmost part, however 
humble. And mayhaps, some young man hears me_ to-day, 
gifted beyond the common lot, with an eye couched to that 
wider and higher sweep of ** the gladsome light ’’ which takes in 
all the constructive possibilities of the rich but scattered mate- 
rials of our laws, and with hand and brain which shall tire not, 
day nor night, in the arduous work; — mayhaps, some such man 
will be so fortunate as to leave on the massive, the imposing, the 
ever-advancing but imperishable structure of our jurisprudence, 
some visible imprint, some lasting expression, some embodied 
memorial of his genius as well as of his labors. Lawyers oF 
Avasama! If this Address illustrates any one thing it is, that in 
the domain of the Law, as elsewhere, 


‘“‘There are great truths that pitch their shining tents 
Outside our walls, and though but dimly seen 

In the gray dawn, they will be manifest 

When the light widens into perfect day.”’ 


Joun F. Dimon. 
New YORK. 
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The publication of ‘* Kent’s Commentaries ’” was an event in 
the history of American jurisprudence. ‘Till then we had no 
general representation of our own distinctive body of law 
** Dane’s Abridgment °’ was of a bulk too large for common use. 
** Kinne’s Compendium *’ does not seem to have had much suc- 
cess. ** Swift's Digest’’ was a remarkable treatise, but its use 
was limited to Connecticut. Kent’s work went far to meet a 
pressing need, and became at once the most popular of American 
law books. If I may judge by the last revision, it has passed 
through thirteen editions, and though encumbered with notes, as 
a ship long at sea comes home covered with barnacles, it is found 
in the library of every lawyer who has or expects to have con- 
siderable practice. The style is pleasing, the arrangement con- 
venient, and the statement of legal rules in general clear and 
accurate. Ihave no criticism to make, further than that which 
the purpose of this address calls for, and that is that the work 
does not give or profess to give much of suggestion for improve- 
ment inthe law. It treats the body of our law as a completed 
system; a vast edifice, resting on stable foundations, rising in 
fair proportions and divided into convenient and well-furnished 
apartments. Ido not complain of this. Improvement was not 
the task the commentator set before him; that was description 
and description alone. 

My purpose in this discourse is to show that there is something 
else for a lawyer to do than simply to learn for himself what 
there is in this edifice; that it is his further duty to show his fel- 
low-citizens what it contains, and how it may be improved. 

If our law were a system complete in itself, incapable of im- 
provement, such study as Kent inculeates would be wise, for then 
the only task of the student would be to learn what the law is 
and of the practicer to apply it to the regulation of conduct. 
But, so far from being thus complete, our law is a heterogeneous 
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mass, made up of incongruous materials, indifferently put  to- 
gether, by different hands at different times, and without a com- 
prehensive plan. We have first what is called the common law, 
that is a law of ancient English usages and of precedents made 
by judges; then we have the constitutions of government, pro- 
visional, State and national, which during two hundred and fifty 
years we have been receiving from England or constructing and 
changing for ourselves; and besides these we have the statutes 
enacted by our own legislative bodies for eight generations. As 
these different laws had different origins, so their records are dif- 
ferent; some are recorded in the archives of government, but 
more in the reports of courts, and these courts not of one State 
only, but of all the States, and of the Federal government and 
also of the courts of the mother country, and I may add of the 
colonies of the mother country, wherever the English tongue is 
spoken. How difficult then, how tedious, must be the task of 
dealing with this immense conglomeration. Yet dealt with it 
must be. Population increases; the wants and the industries of 
the people increase also; developments occur on all sides, more 
often in the right direction, sometimes in the wrong; and we 
who are affected by them have to see to it that we forward and 
guide the one, while we hinder or arrest the other. I say, we 
have to see to it. We, all of us, the lawyer in his sphere, the 
citizen, who is not a lawyer, in his ; but inasmuch as the audience 
I am addressing is professional, that is made up chiefly of law- 
yers and law students, I shall address my observations especially 
to them and assume that the reasons which apply to them apply 
also to the whole people. 

First of all, it appears to me a preliminary condition of effec- 
tive work in improving the law that we should have before us a 
general view of the law itself. As well might we set to work to 
improve one of our houses or our ships without seeing the 
whole of it. The relation of one part to another should be 
known, that we may the better comprehend the needs of the dif- 
ferent parts. When the architect meditates a new wing or a new 
apartment in the mansion he surveys the whole, or when the 
shipbuilder takes the ship into dock he has before him the great 
structure in all its amplitude and proportions. So I say of im- 
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provements in the law, let us begin with taking a survey of the 
whole legal structure. This can be done only by laying the dif- 
ferent parts together and arranging them in some order, to show 
not only the magnitude of the whole but the relations and the de- 
pendencies of the parts. This work is codification. I speak of 
itas a help to improvement, besides its relation to the informa- 
tion of the people. The latter consideration I conceive to be the 
most important of all; for I hold it to be a political and social 
necessity, in this country especially, that the laws should be so 
condensed and arranged as to be within the reach of all who are 
to obey them. My present purpose therefore is to insist upon 
codification for the information of the people first, and then as a 
necessary preliminary to any considerable improvement in the 
law itself. I am not going into the whole subject of codification, 
but content myself with a few observations to show not only how 
it is an improvement, but a help to further improvement. We 
cannot know how much more we ought to have till we know what 
we have already. To provide us with that knowledge is there- 
fore needful as a preliminary. This is one reason for a Code. 
Another and a stronger reason is the information it affords to the 
people, judges, lawyers and the whole body of citizens, of the 
laws under which they live and to which they are to make their 
daily conduct to conform. 

Some men say, that the common law cannot be codified. My 
answer is that it has been codified: California, Georgia, Dakota 
and New York are my witnesses. There is no sense in disputing 
whether a thing can be done, when you have it before your eyes 
already done. Then they say, it is not a good thing when done. 
To this I answer that experience proves the contrary. Cali- 
fornia, Georgia and Dakota have made the trial and found the 
work good. And if there had been no trial, reason would have 
led us to the same conclusion. Not to dwell upon the absurdity 
of insisting that the people are to make our laws and yet not to 
know them, it must from its very nature be a good thing to teach 
freemen the laws which are the guides of their conduct. So 
soon as arule is established by precedent, consecrate it by statute. 
That is fair, reasonable and expedient. It is moreover a neces- 
sity for a people which is to make as well as to obey the laws. 
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But we are told if you codify you impair the flexibility of the 
law. They who reason thus suffer from a confusion of ideas. 
They forget that flexibility is but another name for uncertainty, 
and an uncertain law is of all things the one to be most avoided 
and dreaded. I might here take an illustration from the dic- 
tionary. Why have a dictionary, our recalcitrant reasoner 
might say; of all things in the world our common speech should 
be left unchanged; we are forever making new words; let us go 
on making them, at our own free will. By all means, I answer; 
but let us in the meantime gather together and set in order those 
we have, for the instruction and ease of every-day life. And so 
we have dictionaries; men will have them, men will use them, 
and so far from dwarfing or cramping a language, they promote 
its growth, symmetry and beauty. 

It is high time that Americans should pass out of the state of 
pupilage, in which they have lived so long, in respect of the body 
of their laws, as they have passed out of it in respect of their 
government. Weseem to have forgotten that we have reached the 
age of majority, while we continue to practice the subservience of 
minority. If we would but reflect, we should see that more than 
two centuries and a half have passed since our forefathers came 
hither, that though they brought with them the common law of 
England, they discarded much of it as unsuited to their condition, 
and enacted a great deal of new law for themselves, and the 
whole has been so commingled that it is not easy always to 
separate the new from the old, nor even to tell what part of the 
old may even yet be thought unsuitable. Let us rise to the con- 
clusion that we need a new structure, in which all the good 
material of the old shall be inwrought, while all that is crumbling 
or decayed shall be laidaside. Then might we behold something 
in which our eyes might take reasonable pride. We should not 
lose the benefit of anything that our forefathers have done for 
us; we should profit by their practices and their speculations, 
while we laid American foundations and raised an American 
building, into our own clear native air. 

Assuming then the necessity of codification, I will make a few 
observations about the methods of effecting it. And this I do 
the more readily because I speak in the presence of professors 
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for whom I have a great respect, and before the students of a 
great law school. There are two aspects of a Code; one as a 
scientific treatise, the other as a work useful and convenient for 
daily use. In the one view the Code should be arranged and 
expressed according to the most scientific theory of legal rights 
and duties, and the dependence of the different parts one upon 
another ; in the other view it should be arranged and expressed 
in the way easiest for reference and easiest to understand. Here 
again I will take the dictionary for illustration. Nothing can be 
more unscientific than alphabetical arrangement, yet nothing is 
so easy. To the verbal analyst other methods would appear 
more logical. For instance he might say, we should arrange the 
words according to the subject, or perhaps according to their 
roots; he would never think that an arrangement according to 
their first letters was philosophical. And yet who would buy for 
ordinary use a dictionary in which the words were arranged ac- 
cording to subjects, as for example, all relating to minerals put in 
one place and all relating to animals in another, or all derived 
from the Greek in one part of the book, all derived from the Latin 
in another, and all from the Aryan in still another? 

When once we have the body of the laws before our eyes we 
perceive the anomalies. The first and most important is the dis- 
tinction still kept up between the modes of dealing with real and 
personal property. The difference in the natures of the two 
kinds of estates undoubtedly requires some difference in the 
modes of using them, but why their acquisition and transmission 
should not be governed by the same rules it is not so easy to see. 
Why should not dealing in land be as free as dealing in cattle? 
That great inconvenience and uncertainty result from the present 
differences must be manifest. Without considering peculiarities 
of the laws of Connecticut, with which I am not sufficiently 
familiar, I mention only the devolution of the two kinds of 
property, occurring at the death of an intestate owner; the real 
property going to the heir and the personal to the administrator. 
Now, if it were possible in all cases to know who are the heirs of 
a deceased person, the inconvenience of the present arrangement 
would not be so palpable, though even then the being obliged to 
use different methods when one would suffice would be an incon- 
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venience of itself; but it is sometimes impossible to know who 

the heirs are, since the fact depends upon the birth, legitimacy 
and present existence of children or children’s children. I find 
in the General Statutes of Connecticut that the heirs of a person 
dying intestate are first his children, and if one of them happens 
to have died leaving children, then these also. Is one able al- 
ways to tell with certainty how many children were born to a 
citizen of Hartford who died fifty years ago, or how many of 
them were living at his death, or how many children any of them 
had while living, and so through several families? Some of the 
children may have gone to sea and not returned after many years. 
We know instances of doubt and confusion, and can imagine 
more. In respect of personal property there is no room for such 
doubt or confusion. The administrator is an officer appointed 
by public authority, and there is of course a record of his ap- 
pointment; the title vests in him; everybody is safe in dealing 
with him. It would be easy to do away with these anomalies by 
providing that all property, real as well as personal, in case of 
intestacy, should vest in an officer — an administrator appointed 
by the courts. The distribution would be the same; the re- 
latives would get as much as they get now, only they would get 
it without risk, and purchasers from the administrator would 
incur no risk of the appearance-of an unknown heir or of a con- 
tention about the legitimacy of children. 

Another of the anomalies which should be eliminated from 
our legal system is the distinction between sealed and unsealed 
instruments. Can anybody give a reason for this distinction, 
except the historic one, that seals were used when most men were 
unable to write? Now, when most men do write, why use the 
seal, or if the seal is used why give it a significance and import- 
ance not given to the writing? I find in your Revised Statutes 
a provision that a deed of real property must have a seal and 
two witnesses at the least. You cannot transfer to your neigh- 
bor a cabin for a hundred dollars, without these ceremonials; 
but you may transfer to him a million of dollars worth of rail- 
way stock by a simple signature without seal or witness. Upon 
a sealed instrument you may bring a suit within seventeen years, 
but if the seal be wanting you must sue within six years. Is ita 
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reason why these anomalies should be retained in the valley of the 
Connecticut, because they came from the valley of the Thames? 

One of the most imperative and most pressing of all the im- 
provements required in the practice of our profession“is the 
thorough reformation of legal documents. Here, fortunately, 
you are relieved of a part of the burthen pressing upon us in 
New York; but still much remains to be done even here. I have 
in my hand a warranty deed, a mortgage deed and an ordinary 
penal bond, such as are now in use in this State. Let us run 
over them together and observe how many superfluous words 
there are. In the bond nearly half of the words we find to be 
needless, and worse than needless; they have to be paid for, and 
they tend to mislead; time and labor are wasted by them and 
worse than wasted. Whose fault is it that the useless words are 
here? The fault of our profession, of course. It is easier to 
move in routine than to think for oneself; it gives no trouble to 
copy a form of words, which everybody uses, while it does give 
trouble to shorten or replace them ; and so they are kept on from 
generation to generation, the lawyers writing them and the clients 
paying for them. I wish there were a professorship of legal 
expression, or a course of lectures on legal phraseology, or 
some teaching in our law schools about the best means of 
expressing ideas in legal transactions, whether these transactions 
be statutes, or contracts, or testaments. When you receive a 
student for matriculation or dismiss him for graduation, you 
give him as an exercise a trial in Greek or Latin. I wish you 
would give the law student an exercise in English, which I think 
would be good for his own profit and the ease of his future 
clients. 

The next improvement in the laws which I would suggest is 
the assimilation of the commercial laws of this State with that 
of the other States, or rather I should say the assimilation of the 
commercial laws of all the States. The difference in this branch 
of the law in different States is a much greater inconvenience 
than the like difference in respect to other branches. You may 
keep the rules of real property distinct from the rules of per- 
sonal; you may have one law of trusts, or of descent for land 
in the county of Fairfield, while there is another and a different 


: 
| 
x 


IMPROVEMENTS IN THE 


LAW. 


one for land in the adjoining New York county of Westchester, 
and the owner of both will only suffer the disadvantages of mak- 
ing, perhaps, two wills, or two different provisions in one will to 
cover both estates; but when you consider the rights of parties 
to commercial paper, which passes from hand to hand and from 
State to State, you encounter serious difficulties, if there be one law 
at New Haven and another at New York. So too with regard to 
personal condition and the domestic relations. It would be most 
inconvenient if a youth were to come ofage at 21 in Hartford, 
and at 25 in Brooklyn, that is to say if a young man, who is re- 
garded as mature on this side of the line were to become imma 
ture the moment he crossed Byram bridge. It so happens, indeed, 
that the age of majority is the same in both States, but that is be- 
cause New York was taken from the Dutch and kept by the Eng- 
lish. Consider, however, the domestic relations, especially that 
of husband and wife, the most important and sacred of all. On 
this point the laws of the two States differ in material particulars. 
Marriage must be celebrated with certain formalities in Connecti- 
cut; there need be none in New York; but here it is easier to be 
dissolved than it is there, in other words marriage in Connecticut 
is harder to make but easier to unmake than it is in New 
York. The inconvenience of this condition of the law is 
great, so great indeed that some have proposed an amendment 
of the Federal constitution which shall take marriage and divorce 
out of the control of the States and place them under the con- 
trol of Congress. For my part I fear these encroachments on 
the autonomy of the States. I had rather keep the sanctity of 
our firesides under the guardianship of our own people. I would 
have the altar sacred from the touch of other hands than those 
which surround it; I would guard the concerns of the family, 
the ** lares and penates’’ of our homes, against the intrusion of 
stranger eyes or stranger hands. We live in danger of drifting 
into a consolidation of the States, and the danger is augmenting 
day by day. If the consolidation is once completed the end of 
our government is at hand, and with it the destruction of our 
liberties. For this reason I would not go another step in that 
direction, and so I would not accede to the proposal of placing 
marriage and divorce under the contro] of Congress. Assimila- 
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tion, however, I would strive for, and that can be promoted and 

to a great degree obtained by the study and application of com- 

parative jurisprudence. A general codification of the laws of 

one State would lead by slow degrees, perhaps, but it would in- 

evitably lead, to imitation in other States. We have seen it so 

happen in respect of many most important measures. The ten-- 
dency to follow and to copy is strong enough, made so by the 

double desire to obtain the advantages which our neighbors hap- 

pen to enjoy and to save ourselves from labor. 
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Much of the past twenty years I have occupied in preparing 
text-books upon some professional subjects which seemed to 
require a fresh treatment adapted to our country and our times. 
To this work I have given more laborious leisure than is usual 
with men of active energy in our profession, whose common rule 
of life has been to follow that which best affords a living. My 
conscientious effort has been to achieve something for which 
money can offer no full equivalent, to produce books worth 
buying and capable of gaining ground by their own merits. 
These books are the fruit of my own pen, and as opportunity 
has offered I have sought to improve their contents. On some 
of these subjects I have latterly given instruction to students, 
and had I given earlier instruction on all of them my books 
would have been the better for it. The figures of publishers, 
which are never likely to flatter, afford good assurance that, 
with all their defects, these volumes have gained a success and 
an increasing one. 

My experience, then, may be of some possible service to 
younger men, whose aims shall tend hereafter, like mine in the 
past, to fulfill the function of that subordinate, but serviceable, 
personage in our legal profession, with precarious tenure, dis- 
putable jurisdiction, and uncertain recompense, who is known as 
the text-writer. 

During the period I speak of, I have encountered criticism of 
all kinds: harsh criticism, which in one or two instances I have 
really good reason to think was malicious; patronizing criticism, 
such as confers always a sense that to skim a book is greater merit 
than to construct it; perfunctory criticism, that which measures 
out a notice on the mercantile principle of publishers’ favors and 
advertising ; fulsome criticism, for which I care as little as any 


mA; and generous criticism, which goes to every intelligent . 


author’s heart, exceptions and all, and which vanity will call 
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appreciative criticism. This last has given me strength and 
encouragement, when I stood most in need of it ; but by all crit- 
icism I have silently endeavored to profit, knowing that infalli- 
bility belongs to no mortal, whether author or critic ; conscious, 
nevertheless that, with all my faults and shortcomings in partic- 
ulars, I have comprehended my subject in its general scope and 
bearings better than any one of my critics; and believing, 
moreover, as I fully do, that no new book which purports to 
instruct at all takes its place in literature by the verdict of the 
critics who first hasten forward to feel its points and who often 
are swayed by some breeze of bias, but according to the help it 
is found to afford to those who take occasion to consult its pages. 
I have usually avoided open controversy with the critics them- 
selves, because much criticism, from the sheer necessity of self- 
assertion, runs to fault-finding, and the fault-finding spirit must 
somehow work out its own way ; and critics, besides, or those of 
them at least who conduct a journal or periodical, have always 
the last word. 

Upon one point, however, in which our professional text-writ- 
ers and their critics are sometimes at variance, I desire to con- 
fess my own perplexity and to ask the guidance of what one 
might term in these times the public opinion or the commonsense 
of the profession. I mean, the relation which should properly 
exist in a law treatise between the text and the citations. Emi- 
nent text-writers and commentators in our profession have been 
valued at all times for the statements of law which they make 
upon their personal responsibility and as the result of their own 
independent investigations. A court fortifies its own conclusions 
accordingly ; regarding, of course, all later modifications of the 
law, if such there be, and precedents which ought to control the 
jurisdiction in question, and bearing in mind that the common 
law is constantly shaped in the changing mould of advancing so- 
ciety, and of social and business customs. The great value of 
the text-book lies in its logical and historical presentment of the 
subject as a whole, whereby one may instruct or freshen himself 
on the underlying principles of law, and thence proceed to the 
case in hand. It is not intended for minute reference or a blind 
reliance for preparing one’s brief in the particular county or 
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State where the cause of action may happen to have arisen. It 
is above all things adapted to the instruction of law students. 
Hence, we find judges and counsel citing such weighty authorities 
as Lord Coke, Blackstone, Kent, Greenleaf, Story and Benjamin, 
but seldom commenting upon the citations in their foot-notes. 
The language of a former judge upon the bench, the force of 
some precedent contained in the reports, may need criticism, a 
former case may be overruled, or limited in its application, and 
this very often where the text-writer has held the torch and led 
the way ; but why a text-writer thought this or that, the courts 
rarely stop to inquire, and still less to tabulate or review the cita- 
tions with which he backs himself in his. notes; and this for the very 
obvious reason that the author writes ex cathedra, cumbers no 
court by a decision, and indeed, views our law from the broadest 
plane of comparative jurisprudence, so as to offer enlightment 
without any obligation on his part to warp principles to the line 
of a designated government and jurisdiction. In short, the great 
commentator is not a binding authority, strictly speaking, to ob- 
struct the courts, so much as an intelligent influence, a helper to 
system, a harmonizer; and commentators, good or bad, are 
sooner or later forced to feel that, taken upon their own ground, 
and not as men who have acquired professional influence in some 
other way, they are asort of servitor to the courts and profession, 
and nomore. Is it not something, then, to be of service by one’s 
own words and not by his quotations of other men only? Ifa 
text-writer is less than this, and must be valued chiefly for the 
compact heap of citations in his book, from which counsel or 
court may dig out and spread upon paper enough second-hand 
matter to fertilize a brief or opinion without mentioning him at 
all, I hold him to be no more than agood digester or index-maker 
for his pains, though that, to be sure, is much; he is no text- 
writer at all, but a sort of labor-saving drudge, like the fag for 
getting up precedents in a public office, who used to be styled by 
English barristers, the attorney-general devil. 

But to take such noble teachers of our common jurisprudence 
as those I have mentioned, a race which time may increase. In 
former times, and indeed up to the middle of this century, the 
man who, like Kent or Story, assumed to describe the body of 
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English and American and even continental law upon leading 
subjects, and to guide while in form they followed, had a task 
much easier in some respects, and more gratifying to the intellect, 
than that for our generation: and we in turn, are much better off 
than they are likely to be who will annotate and follow us. A 
recognized list of English precedents, broadening slowly down, 
those of a few American States having established precedents of 
their own, some meagre decisions on kindred points by our Fed- 
eral tribunals, and all this at a stage of American society com- 
paratively simple. Contrast this with the complex and multiplied 
and even discordant elements which science, the arts, and the 
populous development of this American Union have already 
swept into our jurisprudence, and ask whether the citation of 
every reported case in every State court of last resort and 
Federal circuit, let alone the lesser tribunals, is an easy one, 
and if not whether thirty years hence, the task is not likely 
to be a stupendous one, where anything like a general survey of 
the law is attempted in a treatise. And so, too, a history of 
this modern society may be prepared and sufficiently presented 
by a careful scholar who devotes himself to the work; but if he 
must clog his narrative with full and explicit references to 
all the newspapers, the periodicals, or even the books he has 
consulted page by page, will you not impose upon him a task 
superhuman ? 

A text-book, after the usual and approved pattern, has included 
hitherto what is called a table of cases, that is to say, of the 
cases cited by the author in the course of the treatise. Such a 
table was easily supplied, while the cases for reference were 
few, and especially so in an English text-book, which dealt only 
with English reports. But at the present day a ponderous and 
increasing bulk of precedents must be taken aboard by the 
writer or annotator who attempts to set forth both the English 
and American law of any considerable subject. A huge table of 
cases is furnished in consequence, which takes up some fifty pages 
or more of the entire volume; its preparation, which is one of 
the feats of mechanical literature, subjects the author to a heavy 
outlay in advance from his own meagre recompense, to say 
nothing of the assistance he may require in the more important 
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index and table of contents, besides the collection and arrange- 
ment of his materials for the text. I very much question whether 
this table of cases, which may be considered the legal author’s 
tribute to custom, is worth the pains and space given to it; 
whether it is found, indeed, of any practical use except to the 
critic who is prying about to make a breach in the book some- 
where, that he may proclaim that some case has not been cited 
among a host of others sufficient perhaps to elucidate the princi- 
ple. For since houses must be built with windows to give light, 
it will be strange if one who plants his cannon before a well- 
built edifice, cannot shatter a few panes of glass. 

Two points, I think, are not well understood by those who in- 
sist upon a minute citation of cases in our recent text-books; 
and yet have had no practical experience in preparing them: 
1. The reliance which any text-writer must place on serial 
digests. 2. The sense of proportion which must prevail in his 
own work. 

(1.) As to the first point, such reliance is necessary, because 
of the overwhelming mass of our modern reports, when one takes 
the whole grist together, American and English, and of Ameri- 
can cases both the federal series and those of the several States. 
One must gather his precedents chiefly from such standard digests 
as appear periodically, examining of course for himself and com- 
paring the cases to which they point; and of vast importance is 
it that such digests should be not only sufficiently full but well 
arranged, for scattered cases are easily lost when dropped under 
obscure heads with no proper system of cross-reference. More- 
over, even in our most trustworthy digests, it is certain that a 
selection principle has gained some footing of late years. To 
take, for instance, our time-honored United States Digest, an an- 
nual which is always ably edited, about a hundred and five vol- 
umes of reports are now digested a year, where twenty years or 
more ago there were scarcely seventy-five ; and yet in size the 
annual volumes remain about the same. When a monthly rival 
was started, a few years ago, it was soon shown that our familiar 
annual guide had been in the habit of winnowing the reports of 
lesser States quite freely. So long as this winnowing is well 
done no one need complain of it; but if digesters may apply an 
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intelligent selection, much more so should the text-writer who re- 
views that selection. The inferior series of Federal and State 
reports, very useful in local practice, are of values comparatively 
slight for citation where tribunals of last resort with competent 
judges have passed upon the points; and even of cases reported 
from these highest tribunals many are mere repetitions of prin- 
ciple, and a specimen should suffice. 

(2.) As to the second point, a sense of proportion in what he 
builds should guide every author who means to instruct, as much 
as every architect. One must expound his whole subject in the 
given space, and if it is a general subject and his work a com- 
prehensive one, it is impossible that his references should be 
minute any more than his exposition of the topics. For one 
matter of law a page will be enough, for another, four or five 
pages, and so on; one should be thorough if he can, but at the same 
time compact. Where courts are in dispute, one should suggest 
wherein the issue consists and reconcile them if he can, but 
never attempt to dogmatize, as though the author were selected 
as referee and was making his award. If the text must be in 
due proportion, so of course must be the foot-notes, and foot- 
notes, with their citations, should always be subordinate to the 
author’s text, if the text itself be worth studying at all. When 
one writes upon some special topic, and the more so if it be a 
mooted one, his citations will naturally be more abundant, and 
so will be his illustrations and his extracts from judicial opinions. 

But, admitting the force of the two points which I have stated, 
so as to excuse an author from full and minute references to the 
reports, I claim for him still more boldly a range of a choice 
among his later citations. He desires to produce a clear impres- 
sion on his reader’s mind, to lead the lawyer or law student along 
in his general analysis of the subject, to stimulate thought, if not 
to settle, when points are in dispute. Much of the confusion 
sometimes complained of in a text-book will be found to exist in 
the courts themselves, and in the discrepancy of some forty su- 
preme tribunals which for the most part are independent of one 
another. To lessen this discrepancy and to harmonize is worthy of 
his effort ; but one must state the discrepancy as he finds it and 
leave the courts to correct their own errors. The law, like his- 
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tory, dwells in the region of facts, and not of innate ideas; one 
who narrates may criticise and compare, but he cannot ignore 
what has already taken place, what has been done or decided, 
upon any theory of what ought to have been; he must deal with 
this world as one where mankind work towards the truth 
through inconsistency and error. On points of dispute, then, a 
text-writer should cite sufficiently for his reader’s reference; he 
should cite too, when a principle starts in some new direction 
upon some new application of facts; but upon well settled max- 
ims, and where the chart of the law is a plain one, a comparatively 
few precedents, especially among the latest and those quoting 
former ones, ought to beenough. Overloaded notes, in my opinion, 
deaden investigation, more than they invite it; they may show 
scholarship, but more likely they indicate dull pedantry and puf- 
fery ; or that the author has been swallowed up in the chaff of 
his subject. Every one may cite, but every one cannot take the 
bearings of the law. One sees a brief sometimes laden to the 
water’s edge with references to cases, not one-tenth of which will 
be found to support the ground contended for; while our clearest 
and ablest judicial opinions state a general rule of jurisprudence 
on which the case turns with but a brief reference to specimen 
decisions in the reports. In the power of correct statement such 
as appeals to good sense at once, lies the real excellence, not of a 
judicial opinion only, but of a law book. 

To deal, in conclusion, with the subject I have been consider- 
ing, now that precedents, like our population, take to multiplying 
so rapidly, it seems to me that text-writers in the future, if the 
breed does not die out, will have to be trusted somewhat for 
their own modes of research without being forced to turn their 
laborious processes inside out upon their pages, and that the pen 
of the writer must be allowed to run on without this citation at- 
tachment, which from a bullet’s weight will soon reach that of a 
cannon-ball. For one may more easily examine a hundred prec- 
edents and feel that he has grasped the line of principle that 
holds them together, than set down the full titles of fifty of them 
on his manuscript. I would propose further, that tables of 
cases be gradually disused in general text-books, and that the 
pains and money at present expended upon them, as well as the 
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space they occupy, be devoted to making the book more service- 
able practically in other respects. Not to offend custom, how- 
ever, which with our profession has a peculiar sanctity, I ask for 
authors meanwhile a liberty which I have already ventured some- 
times to take, at my own cost, with the critic: that, namely, of 
reducing somewhat the present double directory of surnames, by 
citing in the body of the work many of the lesser cases which one 
has gleaned, simply by the page and book. Furthermore, I sub- 
mit whether one or two specimen cases may not show sufficiently 
the drift of authority ina particular State, especially if the opin- 
ions themselves refer to the other cases. All this, if allowed in 
good faith by the reader, would lighten the drudgery of the writer. 

These suggestions assume, of course, that our text-books are, 
as hitherto, to follow the American example set by Kent and 
Story, and keep the profession abreast with the law as ex- 
pounded in all the United States and England. It may be need- 
ful, hereafter, for books to be written merely from the standpoint 
of some particular State; such as the Massachusetts law of con- 
tracts, or the New York law of carriers, —a plan which of course 
would make minute reference easier and more indispensable, by 
reducing the field of study. But publishers do not encourage 
much work yet upon so narrow a base. So, too, there might be 
co-operative authorship on general subjects, with monographs 
awarded to particular writers; but this plan I am not prepared 
to commend, nor would it be likely to lessen the professional 
library. If things must go on, however, as hitherto, I fear that 
the individual teacher and expounder of general law will soon die 
from the exactions put upon him. What can be called leading 
cases when the Supreme Federal Court and the tribunals of lead- 
ing States do not supply them, but every new and remote State 
claims equal respect for its sovereignty? Already the pages of 
our standard writers of the law, in the later editions, are becom- 
ing so honey-combed with this insect annotation that the text 
seems to belong to the foot-notes, not the foot-notes to the text. 
The opinion of the profession must determine whether it is better 
that the text-writers, commentators and historians of our law 
should perish, and leave the field clear to local reports and the 
industrious digester. 

JAMES SCHOULER. 
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IV. LIMITATIONS OF THE DOCTRINE. 

(a.) Ministerial Act. 

(b.) Express Power of Delegation Given. 

(c.) Necessary or Customary Employment. 

(d.) Trustee may Adopt Agent’s Act. 

(e.) Where Power is a Trust. 

(f.) Power Annexed to an Interest. 

(g.) Can a Devisee Execute the Trust? 

(h.) Power Equivalent to Ownership. 

(¢) Delegation to be Distinguished from the Creation of a New Power. 
(j.) Delegation by Judicial Appointment. 


LV. Limirations OF THE DOCTRINE. 


(a.) Ministerial Act. —‘* Where a man employs an agent, re- 
lying on his peculiar aptitude for the work intrusted to him, it is 
not competent to that person to delegate the trust to another. 
But where the act to be done is of such a nature that it is per- 
fectly indifferent whether it is done by A. or by B., and the per- 
son originally intrusted remains liable to the principal by 
whomsoever the thing may be done, the maxim above referred 
to has no application.”’ ? 

‘*Itis frequently contended in practice that a donee of a power 
cannot execute a deed of appointment by attorney. But the 
cases by no means authorize this position. They merely estab- 
lish that the donee cannot delegate the confidence and discretion 
reposed in him to another. Where the deed of appointment is 
actually prepared, or the donee points out the precise appoint- 
ment which he desires should be made, there no confidence, no 
diseretion is delegated. The appointment is in every respect an 
exercise of his own judgment, and there cannot be any reason 
why he should not be permitted to execute the deed of appoint- 
ment by attorney. The contrary doctrine would lead to great 


1 Concluded from our last issue (21 


2 Per Williams, J., in Hemming v. 
Am. Law Rev. 936). 
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inconvenience. Where, however, a particular mode of execu- 
tion is required it would be difficult to support an execution by 
attorney.”’ ! 

If a person is appointed to some function or selected for some 
employment, to which peculiar personal skill is essential, he can- 
not hand it over to some one else to perform; but where the 
thing to be done is one which any reasonably competent 
person can do equally well, or when any discretion to be exer- 
cised is in respect of a merely ministerial act, such as the dig- 
ging of a grave, or the pulling of a bell by a sexton, a deputy 
may be appointed.* 

A man desiting to become a shareholder in a company sent a 
power of attorney to the secretary of the company authorizing 
him to subscribe for shares in the name of the applicant. The 
accountant, under the direction of the secretary, subscribed for 
the applicant, who afterwards endeavored to escape liability on 
his shares on the ground that the subscription by the account- 
ant was an invalid exercise of a delegated power, but this 
contention was overruled as there was no delegation of any 
discretion.* 

Where a statute authorized two of the liquidators of a company 
to accept bills of exchange on behalf of a company, the liquida- 
tors passed a resolution that one of their number should have 
such power, and it was held that this was an improper delegation 
of power, but that the liquidators might well authorize one of 
their number to accept any specific bill where they had exercised 
their own discretion in the matter and the act on his part was 
merely a ministerial one.* 

(b.) Express Power of Delegation Given. — A discretionary 
legal power coupled with an interest limited to A. and his as- 
signs and annexed to an estate, is exercisable by the grantee, 
his devisee, heir or executor, as the case may be.° 


1 Sug. on Powers (8th ed.), 180. L. R. 3 Chy. 651, and Exp. Agra and 
2 Burial Board v. Thompson, L.R. Mastermans Bank, L. R. 6 Chy. 206, 

6 C. P. 457, 458. which latter case throws some doubt 
3 Re Standard Fire Ins. Co. Barber’s upon the right to even authorize the 

Case, 7 Ont. R.462. And see Johnson acceptance of a specified bill. 

v. Osenton, L. R. 4 Exch. 107. 5 How v. Whitfield, 1 Vent. 338. 

* Ex p. Birmingham Banking Co., 
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‘*We must be careful to distinguish cases where the power is 
originally authorized to be executed by the donee of the power 
and his assigns; for inthese cases where the power is annexed to 
an interest in the donee it will pass with it to any person who 
comes to the estate under him, although there are twenty mesne 
assignments; and whether the claimant is an assignee in fact or 
an assignee in law as an heir or executor. In like manner the 
donee of a power not annexed to an interest may delegate the 
power by virtue of an express authority in the deed by which it 
was created.’’ ! 

It must not be understood from this passage that the mere 
fact that a power not coupled with an interest is granted to a 
*rustee and his assigns will indicate an authority in the trustee to 
delegate his trust by an instrument inter vivos ;? but there may be 
words used in the creation of the power which will confer that 
right upon the trustee by clearly expressing an intention to con- 
fer the same; and the mere use of the word assigns will be suffi- 
cient to authorize delegation by testamentary instrument.* 

Where the articles of association of a company provided that 
the shares of the company should be allotted by, and at the 
discretion of the board of directors, and also provided that the di- 
rectors might delegate any of their powers to committees consist- 
ing of such members of their body as the directors should think 
fit, it was held that an allotment of shares made by such a com- 
mittee was validly made.‘ 

So also there may be something which is nearly akin to a 
delegation of trust when the creator of the trust points out an 
agent to be employed by the trustee. Thus, Lord Chancellor 
Hart says in Kilbee v. Sneyd:® ‘If a testator points out an 
agent to be employed by the executor, I think if such employee 
received a sum of money and immediately made default, the 
executor would clear himself by showing that the testator desig- 
nated the person, and that he could not by the exercise of 


1 Sugden on Powers (8thed.), 180. at 589. See Cole v. Wade, 16 Ves. at 
2 Re Osborne & Rowlett, 13 Chy. D. 44. 


at 786. 4 Harris’ Case, L. R. 7 Chy. 587. 
* Titley v. Wolstenholme, 7 Beav- 5 2 Mol. 200. 


at 434 and 486; Hallv. May, 3 K. & J. 
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reasonable diligence recover that money. But the exercise of 
reasonable diligence is still required. The effect of a recom- 
mendation is to discharge executors to the extent of selecting, 
but still the person recommended is the agent of the executors 
and they are bound to use diligence in looking after him. The 
question then becomes a question of willful default, not conclud- 
ing the executor by the mere fact of loss arising from such em- 
ployee, nor does the diligence which is required demand that he 
should have instituted a suit against the agent, but only that he 
should have been vigilant and have called upon him to account. 
He may be able to show some discreet and reasonable ground for 
not having sued him.”’ 

(c.) Necessary or Customary Employment. — One of the ex- 
ceptions to the general rule, against the delegation of trusts, is 
that which arises from the necessity of the case, where the trustee 
is in the ordinary course of business forced to employ om to 
assist him in performing his duties. 

Lord Chancellor Cottenham, speaking of the employment of 
agents by executors and trustees and of losses occasioned there- 
by,' says: ‘* When the loss arises from the dishonesty or failure 
of any one to whom the possession of part of the estate has been 
intrusted, necessity, which includes the regular course of business 
in administering the property, will in equity exonerate the per- 
sonal representative. But if, without such necessity, he be instru- 
mental in giving to the person failing possession of any part of 
the property, he will be liable, although the person possessing it 
be a co-executor or co-administrator.”’ 

Lord Chancellor Hardwicke, delivering judgment in Belchier v. 
Parsons,’ says: ‘* This court has laid down a rule with regard to 
the transactions of assignees and more so of trustees, so as not 
to strike a terror into mankind, acting for the benefit of others 
and not for their own. Courts of law and equity, too, are more 
strict as to executors and administrators; but where trustees act 
by other hands, either from necessity or conformable to the 
common usage of mankind, they are not answerable for loss. 
There are two sorts of necessities: Ist. Legal necessity; 2d. 


1 Clough v. Bond, 3 My. & Cr. at 497. 2 Amb. at 219. 
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Moral necessity. 


As to the first, a distinction prevails where 
two executors join in giving a discharge for money and one of 
them only receives it, they are both answerable for it, because 
there is no necessity for both to join in the discharge, the re- 
ceipt of either being sufficient. 


But if trustees join in giving a 
discharge and only one receives, the other is not answerable be- 
cause his joining in the discharge was necessary. 2d. Moral 
necessity from the usage of mankind. If trustee acts as pru- 
dently for the trust as for himself and according to the usage of 
business; if trustee appoints rents to be paid to a banker at that 
time in credit and the banker afterwards breaks, the trustee is 
not answerable. So in the employment of stewards and agents; 
the receiver of Lord Plymouth’s estate took bills in the country, 
of persons who, at the time, were reputed of credit and substance 
in order to return the rents to London; the bills were protested 
and the money lost, and yet the steward was excused. None of 
these cases are on account of necessity, but because the person 
acted in the usual methods of business.’’ ‘*If a receipt be given 
for the mere purpose of form, then the signing will not charge 
the person not receiving; but if it be given under circumstances 
purporting that the money, though not actually received by both 
executors, was under the control of both, such a receipt shall 
charge, and the true question in all these cases seems to have 
been whether the money was under the control of both executors, 
if it was so considered by the person paying the money, then the 
joining in the receipt by the executor, who did not actually re- 
ceive it, amounted to a direction to pay his co-executor; for it 
could have no other meaning; he became responsible for the ap- 
plication of the money just as if he received it. But this does 
not apply to what is done in the discharge of a necessary duty 
of the executor; for example, an executor living in London is to 
pay debts in Suffolk and remits money to his co-executor to pay 
these debts; he is considered to do this of necessity; he could 
not transact business without trusting some persons, and it would 
be impossible for him to discharge his duty if he is made respon- 
sible where he remitted to a person to wham he would have given 
credit, and would in his own business have remitted money in 
the same way. It would be the same were one executor in India 
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and another in England, the assets being in India, but to be 
applied in England; there the co-executor is appointed for the 
purpose of carrying on such transaction, and the executor is not 
responsible, for he must remit to somebody and he cannot be 
wrong if he remits to the person in whom the testator himself 
reposed confidence.”’ 

Where an executor employed a solicitor living in the same city 
with himself who had been employed by the testatrix in her life- 
time, and employed him to negotiate for the compromise of a 
debt owing from the estate to a creditor living in the same city, 
and paid over to the solicitor the amount for which he asked to 
pay off the claim as compromised, it was held that the executor 
had acted in the usual course of business and that he was not 
answerable for the loss of this money which was misappropriated 
by the solicitor.” 

A country solicitor who is authorized to institute a suit is jus- 
tified in employing a city agent for that purpose in whose name 
as agent the writ may be issued.* 

It seems that from the necessity of the case a trustee residing 
in England and intrusted with property which is situated in a 
foreign country may appoint an attorney in that foreign country 
and may delegate to him full power and discretion to deal with 
the trust property.‘ 

In charging trustees with loss for the misconduct of agents it 
is not suflicient to prove that it might have been prevented by 
extraordinary care and caution. The trustee is not held liable if, 
acting strictly within the line of his duty, he exercised reasonable 
care and diligence.® 
Sir John Romilly, M. R., in Rossiter v. Trafalgar Life In- 


1 Per Lord Chancellor Redesdale in ciled upon the ground that the em- 
Joy v. Campbell, 1 Sch. & Lef. 341. But ployment of a solicitor was there 
see Styles v. Guy, 1 Mac. & G. 422, as improper, for the reason shown by 
to executor’s liability to account for Lord Justice Lindley in Re Speight, 


willful neglect. Speight v. Gaunt, 22 Chy. D. at 761. 

2 Re Bird, L. R. 16 Eq. 203. Bostock 3 Solley v. Wood, 16 Beav. 370. 
v. Floyer, L. R. 1 Eq. 26, at first sight * Stuart v. Norton, 9 W. R. 320. 
appears to be somewhat in conflict 5 Munch v. Cockerell, 5 My. & Cr. 


with this case, but it may be recon- at 214, per Ld. Chr. Cottenham. 
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surance Association,’ says: ‘*It is undoubtedly quite true: 

that an agent cannot delegate his authority to another person; 
but I apprehend it to be equally cléar that an agent is enti- 
tled to perforn a great number of his acts and functions through 
the aid of persons to whom he delegates his authority. Thus, for 
instance, when a merchant receives goods from abroad for sale- 
and he deputes his foreman to go to the proper place for selling 
such goods and the foreman sells them accordingly ; in that case 
it would be impossible for the consignor to say that the sale was 
void because the merchant did not sell them himself, but em- 
ployed another person for that purpose by whom the sale was 
effected. The merchant would no doubt be answerable for all 
the acts of his foreman, but provided the acts done were proper 
and within the scope of his authority they would be acts of the 
merchant himself.”’ 

The most authoritative treatment of this branch of our subject 
is in Re Speight, Speight v. Gaunt, which was a judgment of the 
English Court of Appeal,? confirmed by the House of Lords.* 

Lord Justice Lindley in that case says: ‘ ** A trustee has no 
business to cast upon brokers or solicitors or any body else the 
duty of performing those trusts and exercising that judgment 
and discretion which he is bound to perform and exercise him- 
self. On the other hand a trustee is not bound to do everything 
himself. A trustee is entitled to employ brokers and solicitors 
to do that which in the ordinary course of business other people 
would employ brokers and solicitors to do. The real importance: 
of this case is that it lies between these two propositions: — that 
a trustee cannot delegate his trust, and that on the other hand 
he is entitled to employ other persons to do that which an ordi- 
nary man of business would employ an agent to do.”’ 

And again he says:° ‘* I wish most emphatically to say that if 
trustees are justified by the ordinary course of business in em-. 
ploying agents, and they do employ agents in good repute and 
whose fitness they have no reason to doubt, and employ those: 
agents to do that which is in the ordinary course of their business, 


1 27 Beav. at 381. 4 22 Chy. D. at 756. 
2 22 Chy. D. 727. 5 p. 762. 
9 App. Cas. 1. 
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I protest against the notion that the trustees guarantee the sol- 
vency or honesty of the agents employed. Such a doctrine 
would make it impossible for any man to have anything to do 
with a trust.’ 

Lord Justice Bowen, in the same case, says:! ‘* It is clear that 
a trustee is only bound to conduct the business of the trust in 
such a way as an ordinary prudent man of business would 
conduct his own. * * * A trustee cannot, as everybody 
admits, delegate his trust. If confidence has been reposed in 
him by a dead man he cannot throw upon the shoulders of 
somebody else that which has been placed upon his own shoulders. 
On the other hand, in the administration of a trust, a trustee 
cannot do everything himself — he must to a certain extent make 
use of the arms, legs, eyes and hands of other persons, and the 
limit within which it seems to me he is confined has been de- 
scribed throughout, both in the cases which have been referred 
to and the judgments which have preceded me, to be this — that a 
trustee may follow the ordinary course of business, provided he 
runs no needless risk in doing so. That 1s in substance what was 
laid down in the case before Lord Hardwicke of Ex parte Belchier.? 
Lord Hardwicke’s view, putting aside peculiarities of language, is 
based upon reason and common sense. In other words, a trustee 
may not employ an agent where he should do the work himself ; 
but he may employ an agent where there is a moral necessity, 
adopting the form of expression used in that case, that he should. 
use the instrumentality of others, that is to say, he may use others 
if it is in the ordinary course of business to use others and if he 
runs no needless risk in doing so. * * * The proposition 
as to trustees or agents that they cannot delegate means simply 
that a man employed to do a thing himself has not the right to 
get somebody else to do it, but when he is employed to get it 
done through others he may do so.”’ 

It is provided by the Revised Statutes of Ontario * that every 
instrument creating a trust shall be deemed to contain a clause to 
the effect that the trustees thereof shall be accountable only for 


1 22 Chy. D. at 762, § Cap. 107, sec. 2. 
2 Amb. 218. 
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their own acts, receipts, neglects or defaults and not for those 
of each other nor for any broker, banker or other person with 
whom any trust moneys or securities may be deposited, nor for 
any other loss unless the same shall happen through their own 
willful default. 

Lord Selborne, L. C., remarking upon the similar provisions 
of the English statute, says: ‘* Neither the statute, however, nor 
the doctrine of Ex parte Belchier,' authorizes a trustee to dele- 
gate at his own mere will and pleasure, the execution of his 
trust and the care and custody of the trust moneys, to strangers, 
in any case in which (to use Lord Hardwicke’s words), there is 
no ‘ moral necessity from the usage of mankind,’ for the employ- 
ment of such an agency. The cases of Rowland v. Witherden,? 
Floyer v. Bostock,> and many others, show that trustees, 
bound to invest trust moneys in authorized securities, are prima 
Jacie answerable for the proper care and custody of such trust 
moneys until they are actually so invested; and will not be ex- 
onerated from liability if, in the meantime, they leave them in 
other hands, though the hands of professional advisers or agents, 
to whose assistance, for many purposes connected with the trust, 
they may properly have recourse.’”* 

The same learned judge, referring to the same statute in Re 
Brier, Brier v. Evison,® says: ** It does not substantially alter 
the law as it was administered by courts of equity, but gives it 
the authority and force of statute law.’’ The effect of that 
case, as stated in the head-note, is that where an executor or 
trustee employs an agent to collect money under circumstances 
which make such employment proper, and the money collected is 
lost by the agent’s insolvency, the burden of proof is not on the 
executor to show that the loss was not attributable to his own de- 
fault, but on the persons seeking to charge him, to prove that it 
was. 

(d.) Trustee may Adopt Agent’s Act. — The cestui que trust is 
entitled to an exercise of an independent judgment by the 
trustee; independent in the sense that it is his own decision, 


1 Amb. 218. * Speight v. Gaunt, 9 App. Vas. 5. 
2 3 Mac. & G. 568, 574. 5 26 Chy. D. at 243. 
5 85 Beav. 603, 606, 


DELEGATION OF POWERS AND TRUSTS. 83 


involving the exercise of his own discretion, not necessarily inde- 
pendent in the sense that it has not been influenced by the opin- 
ion of some third person. 

Where an objection was taken to an award upon the ground 
that the arbitrator did not exercise his own judgment about the 
value of the timber in question Sir R. P. Arden, M. R., said: 
‘*A man may make use of the judgment of another person upon 
whom he can depend; and the valuation of that person is his, 
if he chooses to adopt it.’’? 

(e.) Where Power is a Trust. —** As a general rule, one 
clothed with a mere naked power may execute the power or not 
at his own will; but one invested with a power to which a trust 
is annexed is bound in equity as in other cases of trust to exe- 
cute the power, in order that the equitable rights of those who 
are stated as the objects of the testator’s bounty, under such trusts 
may have the enjoyment of the benefits intended for them. 
And so far will a court of equity regard the rights of such ob- 
jects of the testator’s bounty that when the donee of the power 
has from any cause failed to execute it, and thereby give direct 
effect to the trust in regard to the proceeds of the sale, a court 
of equity will require the party in whom the estate is vested to 
join ina sale of the estate in order to give effect to the trusts 
dependent thereon.’’? 

Lord Chancellor Eldon says with reference to this subject: * 
‘+ There are not only a mere trust and a mere power, but there 
is also known to this court a power, which the party to whom it 
is given is intrusted and required to execute; and with regard 
to that species of power the court consider it as partaking so 
much of the nature and qualities of a trust that if the person 
who has that duty imposed upon him does not discharge it, the 
court will, to a certain extent, discharge the duty in his room and 
place.”* 4 

Thus where there appears a general intention in favor of a 
class and a particular intention in favor of individuals of a class 


1 Emery v. Wase, 5 Ves. 848. And 517. And see Greenough v. Wells, 10 
see Whitmore v. Smith, 7 Ex. N.S. Cush. 576. 
509. 3 Brown v. Higgs, 8 Ves. at 570. 

2 Leeds v. Wakefield, 10 Gray, at * And see Jb. at page 574. 
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to be selected by another person, and the particular intention 
fails, from that selection not being made, the court will carry 
into effect the general intention in favor of the class.' 

In such a case where the donee of a power has failed to exer- 
cise the power intrusted to him, by appointing the trust property 
among the individuals of the class, the court itself will act as the 
delegate of the original trustee and will apply its maxim that 
equality is equity and will divide the trust property equally 
among the individuals of the class.* 

This mode of distribution is adopted by the court, notwith- 
standing the fact that the trustee might during his lifetime have 
exercised his discretion by appointing the property in different 
proportions among the various members of the class or by ap- 
pointing the whole of it to one of such members.* 

Here would appear to be something in the nature of a delega- 
tion of a trust, for the court, acting upon one of its maxims, ex- 
ercises a discretion which was by the instrument creating the 
trust vested in the trustee thereof. It will be found, however, 
that there is a distinction between a case where a trustee dies 
without exercising a discretion, vested in him by a power which 
is coupled with a trust, and a case where a trustee having such a 
discretion is still living; in the former case the court, from the 
necessity of the case, assumes to exercise the power of appoint- 
ment in pursuance of its maxim, in order that the trust may not 
fail; in the latter case the court will not interfere with the ex- 
ercise of the trustee’s discretion so long as he acts honestly; the 
court will enforce the proper and timely exercise of the power, 
but will not interfere with the discretion of the trustee as to the 
particular time or manner of his bona fide exercise of it.‘ 

We shall hereafter see that a trustee may in some cases with 
propriety delegate his trust by a testamentary instrument, but it 
is clear that he cannot by instrument infer vivos, in the absence of 
overpowering necessity, delegate to another the right to exercise 
- his discretionary fiduciary power, even though that power be in 


1 Per Lord Chancellor Cottenham in 3 See Burrough v. Philcox, 5 My. & 
Burrough v. Philcox, 5 My. & Cr.at92. Cr. 72. 
2 Ssalusbury v. Denton, 5 K. & J. 4 Tempest v. Lord Camoys, 21 Chy. 
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the nature of a trust, having coupled with it a duty calling for 
its immediate exercise. 

Thus, where there was an express trust created by a conveyance 
of lands to A., his heirs and assigns, upon trust that A. and his 
heirs should as soon as to him or them should seem meet, upon the 
request of a named beneficiary, sell the lands in question and dis- 
tribute the proceeds in the manner indicated, and among other 
things apply such portion of the proceeds as might be necessary 
in payment of the claim of a creditor for whose benefit and secu- 
rity the trust was created, A. died and his heir conveyed the 
legal estate to a third person upon trust to sell. It was held that 
this third person could not make title to a purchaser, for the 
power was a personal confidence and trust vested in A. and his 
heir and not in the assignee of either of them. And this not- 
withstanding the fact that the original trust deed provided that 
a receipt for the purchase-money might be given by A., his heirs, 
executors, administrators and assigns.! 

(f.) Power Annexed to an Interest. — We have already seen, 
by reference to Sugden on Powers,’ that where the power is 
originally limited to the donee and his assigns this is sufficient to 
authorize a delegation of the power by an instrument inter vivos, 
in those cases where the power is annexed to an interest in the 
donee, and that interest has become vested in the person to whom 
the power is delegated, but that where the power is not annexed 
to such an interest, there will require to be in the instrument cre- 
ating the trust some express authority for that purpose in order 
to authorize such a delegation, and we have further seen that in 
such a case the mere granting of the power to the donee and his 
assigns is not such an expression of authority. 

Chief Justice Thompson, delivering judgment in Franklin v. 
Osgood,* says: ‘* We find in the books great subtlety in many of 
the distinctions that have been attempted to be made between 
what is called a naked power or authority and a power coupled 
with an interes! or trust. It is admitted as a general rule that 
with respect to the former it must ‘be executed by all to whom it 


1 Bradford v. Belfield, 2 Sim. 264. 3 14 Johns. Rep. at 562. 
8thed. 180. 
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is delegated. But where the authority is connected with an inter- 
est or trust, and is delegated to several, it does not become ex- 
tinct by the death of one or more, as long as there is any one 
remaining to execute the power. It then devolves upon the sur- 
vivor, unless the testator or other person from whom the power 
emanates, has provided for the event of the death of one or more 
of the executors or trustees and has appointed a substitute in 
their place; in such case the substitute becomes vested with all 
the power and authority of the first trustee.’’! 

It, therefore, becomes important to consider in what case the 
power may be said to be annexed to an interest. 

Mr. Justice Story treats of this. question in Hunt v. Rous- 
maniere,? where he says: ‘*1 do not understand the terms ‘a 
power coupled with an interest,’ exactly in the same broad sense 
as they seem to be understood in the argument at the bar. The 
case of Bergen v. Bennett,* cited at the bar, is certainly good 
law, and it will illustrate the distinction between naked powers 
and powers coupled with an interest. There the party mort- 
gaged an estate as collateral security and gave authority to the 
grantee to sell the estate absolutely. And the court held that 
that was a power coupled with an interest, and that the grantee 
might well sell the estate notwithstanding the death of the grantor. 
But if he did sell it, in whose name was the deed to be made? 
Plainly not in the name of the grantor, for he was dead; but in 
the name of the grantee, as his own act in virtue of his power, 
as having an interest in the estate conveyed. 

** But suppose, instead of a mortgage of the estate, there had 
been a mere power of attorney authorizing the party to sell the 
land and apply the proceeds to the payment of the debt for 
which such power was given as collateral security, there the 
power would not be coupled with any estate in the land; but 
would be a mere naked power to sell, and could not be executed 
after the death of the grantor of the power. There is a differ- 
ence between a naked power coupled with an interest in the prop- 


1 And see per Chancellor Kent in Wood in Lane v. Debenham, 11 Hare, 
Osgoode v. Franklin, 2 Johns. Ch. at at 192. 


21, and per V. C. Sir William Page 2 2 Mason Cir. Ct. at 249. 
31 Caines Cas. in Err. 1. 
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erty itself, and a mere interest or benefit in the execution of a 
power. Jf a man authorizes one as his attorney to sell his ship 
and apply the proceeds to the payment of a debt due to him, the 
latter may have an interest that the power should be executed; 
but the power is not coupled with an interest in the thing con- 
veyed. It would be otherwise in the case of a conditional as- 
signment of the ship to one as collateral security with a power to 
make an absolute sale. Mr. Justice Kent lays down the distinction 
in very exact terms in Bergen v. Bennett. He says: ‘ A power 
simply collateral and without interest, or a naked power, is when 
to amere stranger authority is given to dispose of an interest in 
which he had not before nor hath by the instrument creating the 
power, any extate whatsoever. But when power is given toa 
person who derives under the instrument creating the power, or 
otherwise, a present or future interest in the land, it is then a 
power relating to the land.’ A power, too, may be a naked 
power and yet may be executed, nay, by its very terms must be 
executed after the death of the party creating it. A power given 
by a testator in his will to his executors to sell his estate for 
payment of debts is a naked power; and it can only be executed 
after the death of the testator; and such execution will then 
be good because the act may be done in the nume of the executors 
and not as the act of the testator. Buta devise of the land itself 
to the executors to sell for a like purpose is a power coupled 
with an interest, for they have an interest or title in the land 
itself.’’ 

Somewhat similar views are expressed by Mr. Justice 
Thompson in delivering the judgment of the Supreme Court 
of the United States in Peter v. Beverly: * ‘*It may per- 
haps be considered as the better conclusion to be drawn from 
the English cases on this question, that a mere direction in 
a will to the executors to sell land without any words vest- 
ing in them an interest in the land, or creating a trust, 
will be only a naked power which does not survive. In sucha 
case there is no one who has a right to enforce an execution of 


1 See same case before the Supreme _ this case, see 3 Mason Cir. Ct. 294 and 1 
Court of the United States, 8 Wheat. Peters, 1. 
174; for the subsequent history of 2 10 Pet. at 564. 
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the power. But when anything is directed to be done in which 


third persons are interested and who have a right to call on the 
executors to execute the power, such power survives. This be- 
comes necessary for the purpose of effecting the object of the 
power. It is not a power coupled with an interest in executors, 
because they may derive a personal benefit from the devise. 
For a trust will survive, though no way beneficial to the trustee. 
It is the possession of the legal estate, or a right in the subject 
over which the power is to be exercised that makes the interest in 
question.”’ 

(g.) Cana Devisee Execute the Trust? —The question has been 
much canvassed whether a trustee can by will, in the absence of 
express authority for that purpose, so devise the trust estate toa 
third person as to vest in him the right to exercise the discretion- 
ary powers which were, by the instrument creating the trust, 
vested in the original trustee. 

The authorities already cited make it clear that such a delega- 
tion may take place in pursuance of an express provision in the 
trust instrument authorizing the same. 

It is equally clear that a trustee cannot by instrument tnter 
vivos delegate such a power, relying merely upon the fact that 
the instrument creating the trust granted the power in question 
to the trustee therein named, and his assigns,' unless the power 
in question be one coupled with an interest. 

Lord Langdale, M. R., in Titley v. Wolstenholme,’ draws a 
distinction between cases of delegation by instrument inéer vivos, 
and of delegation by testamentary instrument, and points out that 
the latter may take place where the former cannot, inasmuch as 
it is highly improbable that the creator of the trust will repose 
any personal confidence in the heir of the trustee, who in the ab- 
sence of the devise and apart from statutory provisions would 
have the trust estate vested in him by operation of law.’ 

To the same effect also is the opinion of Sir John Romilly, 
M. R., expressed in Macdonald v. Walker,‘ where he says: ‘* It 
is manifestly impossible for any man to foresee who will be the 

1 Osborne to Rowlett, 13 Chy. D. at 3 See, also, Hall v. May, 3 K. & J. at 
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heir of the survivor of his trustees; he might be an idiot, luna- 
tic, infant or alien, and though it is possible or even probable 
that a testator might repose a trust in two persons and that 

neither of them would by his will select as a trustee to succeed 

him an incompetent or improper person, yet it is quite impossi- 

ble that any reasonable man could place confidence in a person so 

liable to doubt and uncertainty as the heir of the survivor of two 

or more persons.”’ 

The case bearing upon the question of the right of a trustee 
to devise his trust estate and fiduciary powers, which has prob- 
ably been the most criticised and discussed, is Cook v. Crawford.! 
In that case there was a gift to trustees, in trust that they, or the 
survivor of them, or the heirs of such survivor, should sel/ the 
trust property, and it was held that the last surviving trus- 
tee was not authorized to devise the trust estate, and conse- 
quently that a person to whom a devise thereof had been made, 
could not make a sale thereof. 

The next case upon the subject was Titley v. Wolstenholme,’ 

where the trust was exercisable by the survivor of the trustees, 
his heirs and assigus. The presence of the word assigns was 
held to distinguish that case from Cook v. Crawford, and it was 
held that the devisee of the surviving trustee could execute the 
trust. . 
The current of authority since these two decisions has been in 
favor of the opinion that the right of the devisee of a trust estate 
to exercise the powers given by the instrument creating the trust, 
depends upon the use of the word assigns in that instrument, 
and that such a devisee may execute all powers which are by that 
instrument vested in the trustee and his assigns.* 

This cannot, however, be said to be unquestionably settled 
law, for in Osborne to Rowlett,‘ the late Master of the Rolls, Sir 
George Jessel, delivered a characteristically vigorous judgment, 
discussing Cook v. Crawford, and all the subsequent cases, and 
expressly overruled Cook v. Crawford, and held that where an 


113 Sim. 91. v. Austen, 3 El. & El. 685; Wilson v. 
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estate is devised to trustees and their heirs (omitting the word 
assigns) in trust for sale, the fiduciary power of sale must be 
considered as annexed, not fo the person of the trustees, but to the 
Jee simple estate taken by them, so that such power of sale can 
be exercised by a devisee of the trust estate of the surviving 
trustee. 

This case, if well decided, would bring the law to the state in 
which Vice-Chancellor Stuart considered that it should be,! that 
where there is a legal estate with a power annexed to it, and the 
legal estate is devised, the power should pass with the legal es- 
tate to which it is annexed, unless there be something peculiar to 


evince an intention that the power was not to be transmissible 
with the legal estate. 


Great doubt, however, is thrown upon the case of Osborne to 
Rowlett by the observations of the Lords Justices of Appeal in 
Re Morton and Hallett,? but it must be remembered that these 
observations were unnecessary for the decision in that case, 
which was simply to the effect that if an estate is given by will 
to A. and B. and their heirs on trust to sell, the heir of the sur- 
vivor of A. and B. is a trustee under the will, takes the estate on 
trust for sale, and can sell it; and if one may be permitted to 
say it, there should also be taken into consideration, the strong 
common sense, the independence of judgment and the great 
learning of that master of equity, Sir George Jessel, who never 
hesitated to wrestle with precedents when necessary, and to de- 
clare the law as administered by courts of equity, to be in ac- 
cord with utility and common sense. 

(h.) Power Equivalent to Ownership. —*‘* Where the powet 
is tantamount to an ownership and does not involve any confi- 
dence or personal judgment, and no act personal to the donee is 
required to be performed, it may be executed by attorney in the 
same manner as a fee simple may be conveyed by attorney. 
Thus, when the Statute of 1 Rich. 3 gave ces/ui que use power 
to dispose of the legal estate, it was determined that he might 


execute his power by attorney. It appears to be on the same 


1 See Ashton v. Wood, 3 Sm. & G. 
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ground that when an estate is limited generally to such uses as 
a man shall appoint, he may limit it to such use as another shall 
appoint. The power is equivalent to the fee simple, and is 
merely a species of ownership which involves in it no trust or 
exercise of personal judgment.’’ ! 

A. made his will, whereby he gave personalty to Mrs. Howard, 
a married woman, for life and after her death as she should ap- 
point. She by her will appointed a portion of the property 
directly between her children, and appointed the balance thereof 
to her children in such manner as her husband should by will 
appoint. Vice-Chancellor Kindersley, in giving judgment upon 
other legal questions that arose in the case, said:* ** Now it is 
not, as I understand, contended that Mrs. Howard had no power 
to delegate to her husband her power to appoint, and if it had 
been so contended I should decide that the argument could not 
be sustained. It is clear that when a person has an absolute 
power of appointment he may appoint to certain persons or 
classes of persons in such shares as another person shall nomi- 
nate.”’ 

Where an executrix assigned all the book debts of her testator, 
which formed the bulk of his property, together with all the 
books of account, to one of the creditors to secure the payment 
of his debt, and gave him a power of attorney to collect the debts 
in her name, it was held that the creditor was entitled to act un- 
der the said power of attorney. Lord Hatherley, L. C., in 
giving judgment,® says: ‘* A question was raised as to whether 
this lady could delegate by power of attorney her power as exe- 
| cutrix to get in these debts in her name as representative of the 
\\ testator. I apprehend it is a fallacy to say that such an author- 

ity is void under the rule delegatus non potest delegare. The 

very point was discussed in Russell v. Plaice.t That was a case 
in which an executor made a mortgage of a leasehold with power 
of sale, and it was argued that the executor could have sold the 
leasehold, but the mortgagee could not do so, because the power 
was a delegated power. The Master of the Rolls held, as it 


Cer’ 


1 Sugden on Powers (8th ed.), 181. 8 Earl Vane v. Rigden, L. R. 5 Chy. 
And see Comb’s Case, 9 Coke, 75d. at 668. 
2 White v. Wilson, 1 Drew. at 304. 418 Beav. 21. 


XUM 


‘a 
> 


92 


DELEGATION OF POWERS AND TRUSTS. 


seems to me, quite correctly, that in the eye of this court, as 
well as in the eye of a court of law, the executor is the absolute 
owner of the property; he does not stand in the position of a 
delegatus and nothing can intercept that ownership, except fraud 
or collusion as between him and the parties with whom he deals. 
I have, therefore, no doubt in the present case that as the execu- 
trix might have mortgaged this portion of the assets to a stranger, 
in order to raise money to pay the creditor, so there is no reason 
why she should not mortgage it to the creditor himself, that he 
may pay himself, in the absence of fraud.” 

(i.) Delegution to be Distinguished from the Creation of a 
New Power. — Russell v. Plaice, above referred to,' was a case 
where the administratrix of a deceased intestate gave a mortgage 
of the property of the deceased, which mortgage contained the 
power of sale usually contained in mortgages. The right to 
mortgage the property was conceded, but it was contended that 
the power of sale was invalid for the reason that the administra- 
trix, by giving such power, delegated to another the power which 
was reposed in herself. Lord Romilly, Master of the Rolls, 
after stating the objection to the validity of the power so given 
by the administratrix, says: ** I am, however, of opinion that a 
little consideration of the distinction existing between the powers 
intrusted to her and those given to the mortgagee removes the 
objection. The power, which the executor or administrator pos- 
sesses of making a valid mortgage, appears to me to include in 
it a power to give all that is properly incidental to that species 
of alienation. An executor who sells property of his testator 
necessarily gives the purchaser a power of selling the property 
bought, because such a power is incidental to and inseparable 
from the estate conferred upon him by the conveyance. The 
power of sale given to a mortgagee must, I think, be considered 
not as the delegation of a power intrusted to the executor, 
which is a power to sell for the benefit of his cestui que trust, 
but as the creation of a new power to sell, not for the benefit of 
the persons interested in the mortgage; that is, a power to render 
the mortgage effectual; and I think that the right to create this 
power is incidental to the authority of the executor to mortgage.”’ 


118 Beay. 21. 
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(j.) Delegation by Judicial Appointment. — Apart from 
enabling legislation, the Court of Chancery has no power to ap- 
point new trustees and delegate to them the exercise of the arbi- 
trary and special discretionary powers vested in the original 
trustees by the instrument creating the trust, unless the said 
powers were by such instrument vested in the original trustees 
and their assigus, in which latter case the trustees appointed by 
the court would be considered as assigns within the purview of 
the trust instrument, and would therefore be authorized to ex- 
ercise all powers which were by the trust instrument vested in 
the original trustees and their assigns. To a certain extent, 
therefore, the court is able under its inherent jurisdiction, to 
authorize the delegation of a trust power, which could not be 
delegated by the original trustees of their own motion, for as we 
have already seen, the mere presence of the word assigns in the 
trust instrument is not sufficient to authorize the trustees to 
delegate their trust by instrument infer vivos, while the presence 
of that word is sufficient to enable the court, during the lifetime 
of the original trustee, to appoint new trustees with all the powers 
which were by the trust instrument granted to the trustees 
thereof and their assigns.! 

Vice-Chancellor Spragge in delivering judgment in Lyon v. 
Radenhurst,’ says: ‘I think the conclusion to be drawn from all 
the cases is, that where the trust created is‘discretionary in its 
character, and from the terms in which it is conferred appears 
to be of a personal nature, the discretion vested in the persons 
designated in the instrument creating the trust, cannot be exer- 
cised by a trustee appointed by the court. The trust has been 
held to be personal, even when it is made to devolve upon those 
in whom it would be difficult to conceive that any trust was re- 
posed — for instance, the heir of a survivor of several trustees, 
or an administrator; and it has been argued that it must have 
been intended that such persons were intended to execute trusts 
only because they should happen to fill the office and not because 
any confidence was placed in them, or could in the nature of 
things be placed in them; and, therefore, that any person filling 


1 See Lewin on Trusts (8th ed.), 
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the office by the appointment of the court should exercise the 
same discretionary power that they could exercise. But it has 
been held that such persons, heirs or administrators, upon whom 
accident might throw the execution of the trust, may exercise 
the discretion, because they are designated in the instrument to 


exercise it, while trustees appointed by the court are not so desig- 
nated. It has not been held that the creator of the trust has 
manifested an intention that the discretion conferred should be 
exercised by any others than those designated unless when the 
words ‘ trustees for the time being’ or some equivalent expres- 
sion has been used.’’ ! 

It would appear, however, that upon an ordinary power or 
trust for sale when a sale is positively directed, and the trustees 
are merely to exercise their judgment as to the terms of sale, a 
trustee appointed by the court can exercise the power.’ 

In England and in Ontario this disability on the part of the 
court is remedied by legislation,* by which provision is made for 
the appointment in certain cases of new trustees by the original 
trustees, or the survivor of them, or the executor or adminis- 
trator of such survivor, or by some other person named for 
that purpose in the trust instrument, and by which it is en- 
acted that every such new trustee and also every trustee ap- 
pointed by the Court of Chancery either before or after the 
passing of the act shall have the same powers, authorities, and 
discretion, and shall in all respects act as if he had originally 
been nominated a trustee by the instrument creating the trust. 

A. H. Marsu. 
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2 See Drayson v. Pocock, 4 Sim.283; 33; Rev. Stat. Ont., cap. 107, sec. 3. 

Ridout v. Howland, 10 Grant, at 552. 


id 


ADULTERATION OF FOOD. 


ADULTERATION OF FOOD. 


XUM 


I. Indictable at Common Law. 
Il. Police Power of a State — Statutory Provisions Construed. 
III. Butter and Oleomargarine. 
IV. Milk. 
V. Indictments — Evidence — Penalty — Damages. 


I. Indictable at Common Law.— At common law it is an 
indictable offense to mix unwholesome ingredients in anything 
made or supplied for the food of man,' but a person is not indict- 
able for sending to a meat salesman, meat he knows to be unfit 
for human food, if he does not know and intend that it is to be 
sold as human food.? 

II. Police Power of a State — Statutory Provisions Con- 
strued, — Every citizen has a right to use his faculties in all 
lawful ways, to live and work where he will, to earn his liveli- 
hood in any lawful calling, and to pursue any lawful trade or 
avocation.® If the rights of property are invaded under the pre- 
tense of a police regulation, the courts will interfere to protect 
them. 

The police power of a State extends to all regulations affecting 
the health, good order, morals, peace and safety of society; and 
under it all sorts of restrictions and burdens are imposed, and 
when these are not in conflict with any constitutional prohibition 
or fundamental principles they cannot be successfully assailed in 
a judicial tribunal.’ 


1 4 Blk. Com. 162; Burnby v. Bol- son, 3 Fost. & F. 106. A carrier know- 
lett, 16 M. & W. 644; Goodrich v. Peo- ingly bringing to market meat unfit for 
ple, 3 Park. Cr. (N. Y.) 622; State v. humanfood. Reg. v. Jarvis, 3 Fost. & 
Smith, 3 Hawks (N. C.), 378; State v. F. 108. 

Norton, 2 Ired. L. (N. C.) 40. Selling 2 Reg. v. Crawley, 8 F. & F. 109. 


unwholesome or adulterated bread. 3 Re Jacobs, 98 N. Y. 98. 

Rex v. Treeves, 2 East (P.C.), 821; 4 Commonwealth v. Brarse, 132 
Rex v. Dixon, 3M. &S.11,4Camp.12. Mass. 542; Jacob’s Case, 98 N. Y. 98. 
Knowingly exposing for sale meat not 5 Bartemeyer v. Iowa, 18 Wall. 129; 


fit for human food. Reg. v. Steven- Slaughter-house Cases, 16 Wall. 36; 
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Statutes regulating or prohibiting the sale or possession of 
adulterated or unwholesome articles of food or drink are within 
the police power of the legislature. 

Bread;' food supplied by caterer; tea;* confectionery 
liquors ;° butter ;* cheese ;’ milk;® killing or possession of game ;° 
drugs.” 

A public caterer is liable in damages to persons who partake 
what he provides and suffer from eating unwholesome food ;" but 
a private person, who is not a brewer or common dealer in victuals, 
who sells an unwholesome article for’food is not liable therefor.” 


Whether or not the seller knows his representations to 


be false or intends to deceive is immaterial.” 


Butchers’ Union Co. v. Crescent City 
Co., 111 U.S. 746; Barbier v. Connolly, 
113 U. S. 27; Beer Co. v. Mass., 97 U. 
S.25; Patterson v. Ky., 97 U. S. 501; 
Stone v. Miss., 101 U.S. 814; Soon Hing 
v. Crowley, 113 U. S. 703; Blair 
Forehand, 100 Mass. 136; Bersholf v. 
O'Reilly, 74 N. Y. 509 (30 Am. Rep. 
323); Metropolitan Board of Excise v. 
Barrie, 34 N. Y. 657; Com. v. Alger, 7 
Cash. 58; Woods v. State, 36 Ark. 36 
(38 Am. Rep. 22); State v. Mugler, 29 
Kan. 252 (44 Am. Rep. 634); Davis v. 
State, 68 Ala. 58 (44 Am. Rep. 128); 
Donnelly v. Decker, 58 Wis. 461 (46 
Am. Rep. 637); State v. Ah Chew, 16 
Nev. 50 (40 Am. Rep. 488). 

1 Rex v. Dixon, 3M. & 8.11; 4 Camp. 
12; Mobile v. Yuille, 3 Ala. (N.s.) 137. 

2 Bishop v. Weber, 139 Mass. 411; 
Burnby v. Bollett, 16 M. & W. 644; 17 
L. J. Exch. 190. 

3 Board of Health v. 
Northeastern Rep. 687. 

* Commonwealth v. 
Mass. 202. 

> Barnes v. State, 19 Conn. 398; 
State v. Tucker, 58 Lowa, 496; Common- 
wealth v. Boynton, 2 Allen(Mass.),160; 
People v. Zeigler, 6 Park. Cr. (N. Y.) 
355; Farrell v. State, 32 Ohio St. 456 (30 
Am. Rep. 614); Clohessy v. Roedel- 


Purdon, 1 


Chase, 125 


A statute making 


heim, 99 Pa. 56. See, also, Pashler v. 
Stevenitt, 35 L. T. (N. s.) 862; Webb v. 
Knight, 2 L. R. Q. B. 530. 

6 See infra. 

7 Verona Central Cheese Co. v. 
Murtaugh, 50 N. Y. 314. 

® 4 Ill. App. 52; 9 Allen, 489; 10 
Allen, 199; 11 Allen, 264; 15 Gray, 195; 
130 Mass. 42; 132 Mass. 11; 103 Mass. 
444; 189 Mass. 193; 140 Mass. 483; 141 
Mass. 129; 3 New England Rep. 427; 
3 New England Rep. 368; 3 New Eng- 
land Rep. 776; 45 N. J. L. 469; 55 Barb. 
615; 46 Barb. 287; 73 N. Y. 65; 1 Cent. 
Rep. 304, 806, 808; 12 Northeastern 
Rep. 795; 21 N. Y. Supreme Ct. (14 
Hun) 263; 32 Hun, 386; 41 Hun, 23; 44 
Hun, 162; 10 R. I. 258; 1 New Eng. 
Rep. 820; 14 R. I. 100 (51 Am. Rep. 
344); 54 Vt. 63, 630. 

® Phelps v. Racey, 60 N. Y. 10. 

Sale of opium, State v. Ah Chew, 
16 Nev. 50 (40 Am. Rep. 488). 

11 Bishop v. Weber, 139 Mass. 411. 

12 Burnby v. Bollett, 16 M.& W. 644; 
17 L. J. Exch. 190. 

13 People v. Schaeffer, 41 Hun, 23; 
People v. Mahaney, 41 Hun, 26; Peo- 
ple v. Hill, 44 Hun, 472; People v. 
Nobles, 1 N. Y. Cr. Rep. 459; Com. v. 
Farren, 9 Allen, 489; Regina v. Wood- 
son, 15 M. & W. 403. 


| 


XUM 


ADULTERATION OF FOOD. 97 


possession conclusive evidence of intent to sell is constitutional.? 
Where a customer asked for butter and the shopman, his master 
being present, handed the customer a pound of butter adulterated 
with lard, tallow or material of that nature, it was held that it 
was not necessary that any express representation that the article 
was unadulterated should be made at the time of sale; butter was 
asked for and something was handed over as butter and that was 
selling as unadulterated.’ A tea dealer warranted tea to be pure. 
The tea was sold in the same state in which it came from China. 
It appeared that pure green tea, though not generally known in 
the trade as green tea, is imported from Japan. The tea imported 
from China as green tea, and generally known as green tea in 
the trade, is painted or faced with gypsum and prussian blue for 
the purpose of coloring it. Held, the conviction of defendant was 
right. Quain, J., dissenting.? Defendant was convicted of sell- 
ing a pint of gin 43.15 below proof, but the mixture was not 
injurious to health. Held, that whether the mixture in ques- 
tion was what a purchaser buying gin without any further de- 
scription would reasonably expect to receive was a question of 
fact for the magistrate.* But where a dealer sold mustard ad- 
mixed with flour and turmeric, not injurious to health, declar- 
ing that he did not sell the article as pure mustard, he was not 
guilty of an offense and it was not necessary that he should declare 
the nature and properties of the substances admixed. ° 

Ill. Butter and Oleomargarine. —By 35 and 36 Victoria, 
chapter 74, section 2, every person who shall sell as unadulter- 
ated any article of food or drink which is adulterated * * * 
shall forfeit a penalty. By section 4, any person who shall sell 
an article of food or drink, knowing the same to have been 
mixed with any other substance, with intent fraudulently to in- 
crease its weight or bulk, and who shall not declare such admix- 
ture to any purchaser before delivering the same, shall be deemed 


' People v. Schaeffer, 41 Hun, 23; 5 Roberts v. Egerton, L. R.9 Q. B. 
People v. Hill, 44 Hun, 472; Phelpsv. 494; 30 L. T. (N. s.) 633. 
Racey, 60 N.Y. 10; Fitzpatrick v. Kelly, * Webbv. Knight, 2 L. R. Q. B. 530; 
8 L. R. Q. B. 337; 28L. T. (N. 8.) 558. 36 L. T. (N. 8.) 791. 

2 Fitzpatrick v. Kelly, 8 L. R. Q. B. 5 Pope v. Tearle, 9 L. R. C. P. 499; 
337; 28 L. T. (N. 8.) 558. 30 L. T. (N. S.) 789. 
VOL, XXII. 7 
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to have sold an adulterated article of food or drink under the 
act. An information was laid against a provision and butter 
dealer for that he sold as unadulterated an article of food, to 
wit, butter, which was adulterated. It was proved that an in- 
spector of nuisances went to his shop and asked for a pound of 
butter at 7d., and the shopman handed to him a pound, his mas- 
ter being present; on being analyzed, it was proved to have been 
largely adulterated with lard, tallow, or material of that nature. 
The magistrate was of opinion that it was necessary to prove 
that the butter then sold was represented as unadulterated, and that 
it was also necessary to prove that the dealer knew that the but- 
ter had been mixed with some other substance, with intent fraud- 
ulently to increase its weight or bulk, and he therefore dismissed 
the information. Held, first, that it was not necessary that any 
express representation that the article sold as unadulterated 
should be made at the time of sale of a simple article like but- 
ter; butter was asked for, and something handed over as but- 
ter, and that was selling as unadulterated; and secondly, that 
section 3, whatever might be its effect, was not intended to cut 
down section 2; it was not merely adding an additional offense, and 
that, therefore, it was not necessary to prove that the butterman 
knew the butter had been mixed with some substance, with intent 
fraudulently to increase its bulk.! 

In People v. Marx,’ defendant was convicted under Laws 1884, 
chap. 202,’ for selling one pound of oleomargarine at about half 
the price of ordinary butter, at a factory having on the outside 
thereof a large sign ‘*‘oleomargarine’’ and the purchaser knew 
that he was purchasing oleomargarine. The court says: ‘* Sec- 
tion 6 is broad enough in its terms to embrace not only oleomar- 
garine, but any other compound, however wholesome, valuable, or 
cheap, which has been or may be discovered or devised for the 


1 Fitzpatrick v. Kelly, 8 L. R. Q. than that produced from unadulter- 
B. 337; 28 L. T. (N. 8.) 558. ated milk, or of cream of the same, 
299 N. Y. 377; 2 N. E. Rep. 29. any article designed to take the place 


3 Entitled **An Act to prevent de- 
ception in sales of dairy products,”’ 
providing, ‘no person shall manufac- 
ture out of any oleaginous substances, 
or any compound of the same, other 


of butter or cheese produced from 
pure, unadulterated milk, or cream of 
the same, or shall sell or offer to sell 
the same as an article of food.”’ 
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purpose of being used as a substitute for butter. * * * The 
prohibition is not of the manufacture or sale of an article 
designed as an imitation of dairy butter or cheese or intended 
to be passed off as such, but of an article designed to take the 
place of butter or cheese. * * * Simulation of butter is 
not the act prohibited.’’ The court then refers to Laws 1882, 
chapters 215, 238, and 236, and remarks that these statutes 
cover the entire subject of fraudulent imitation of butter. Court 
further says: ‘* No proposition is now more thoroughly settled 
than that it is one of the fundamental rightsand privileges of every 
American citizen to adopt and follow such lawful industrial pur- 
suit, not injurious to the community, as he may see fit,! and con- 
cludes that the act of 1884 is inimical to the State constitution,’ 
and the fourteenth amendment to the constitution of the United 
States. 

In Missouri a very similar statute’ was sustained in State 
v. Addington.* The defendant sold oleomargarine which 
was stamped as such, and did not make any pretense that the 
sume was butter. Defendant offered testimony to show that the 
oleomargarine sold was healthful and nutritious, and not more 
liable to deception than pure butter, and that it was in all re- 
spects as harmless and a desirable commodity. The offer was 
rejected. It was argued for the defendant that the act was not 
one of regulation but of prohibition, and that such prohibition 
was unconstitutional. The court held the act to be constitutional, 
saying that if it was regarded as a regulation of commerce it was 


1 Livestock, etc., Asso. v. Crescent compounds of the same, other than 
City, 1 Abb. (U. S.) 398; Slaughter- that produced by unadulterated milk 
house Cases (83 U. S.), 16 Wall. 102 or cream from the same, any article 
(21 L. ed. 417); Corfield v. Coryell,4 designed to take the place of butter or 
Wash. C. C. 380: In re Jacobs, 98 N. cheese, produced from pure unadul- 
Y. 0. terated milk or cream of the same; 
2 Art. 1, secs. 1 and 6. or whoever shall sell or offer the 
8 Act of March 24, 1881, entitled same, as an article of food, shall, on 
“An act to prevent the manufacture conviction thereof, be confined in the 
and sale of oleaginous substances, county jail not exceeding one year, or 
or compounds of the same, in imita- fined, not exceeding $1,000, or both.” 
tion of pure dairy product.’’ Pro- * 77 Mo. 110; s. ¢., 12 Mo. App. 
viding: ‘*Whoever manufactures out 217. 
of any oleaginous substance or any 
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yet valid, because it did not appear that Congress had passed any 
law to regulate commerce in oleomargarine, and such regulations 


by the States are valid except when conflicting with regulations 
on the same subject prescribed by Congress. The evidence to 
show that the article was wholesome as an article of food, was 
properly rejected; constitutionality cannot be tested in this man- 
ner, Otherwise it might be shown that the game laws were un- 
constitutional, by show that birds killed were 
injurious to the public or destructive to crops. The same Mis- 
souri statute was sustained In re Brosnahan,' as not being a 
regulation of commerce, because its operation is confined to the 
State and ** it is only forbidden to manrfacture or to sell for 


evidence to 


food, to take the place of butter for that ; 


rpose. For all other 


purposes it may be made and sold, impori ! or exported without 


violating the law.’”* 


1 Circuit Court, W. D. of Mo., 18 
Fed. Rep. 62. 

2 It should be noticed that the first 
Missouri case cited affirms the con- 
stitutionality of the statute regarded 
as a regulation of commerce, in the 
absence of any congressional provi- 
sion; while the latter case denies that 
the statute is an attempt to regulate 
interstate commerce, because its 
operation is confined to the State and 
merely forbids the particular act men- 
tioned. 

Among the recent decisions upon 
this subject are the following: 

The power of Congress to regulate 
interstate commerce is exclusive when 
its subjects are national in character, 
or admit only of one uniform system 
or plan of regulation. 

Robbins v. Shelby Co. Tax Dist., 
Bk. 30 U. S. L. ed. 694; 1 Interstate 
Commerce Rep. 45; Phila., etc., Steam- 
ship Co. v. Com. of Pa., Bk. 30 U.S. 
L. ed. 1200; 1 Interstate Commerce 
Rep. 308. 

Where the power of Congress is 
exclusive, the failure of Congress to 


make express regulations indicates 
its will that the subject shall be left 
free from any restrictions or imposi- 
tions. 

Robbins v. Shelby Co. Tax Dist., 
supra; Gloucester Ferry v. Com. of 
Pa., Bk. 29 U.S. L. ed. 158; 1 Inter- 
state Commerce Rep. 382; Phila., etc., 
Steamship Co. v. Com. of Pa., supra; 
McGwigan v. Wilmington & W. R. R. 
Co., 95 N. C. 428 

But a State is not prohibited from 
enacting police regulations operating 
upon the instrumentalities of com- 
merce. 

Brechbill v. Randall (Ind.), 2 West- 
ern Rep. 731. 

The Indiana statute regulating mes- 
sages by telegraph is void. 

West. U. Tel. Co. v. Pendleton, Bk. 
30 U.S. L. ed. 1187; 1 Interstate Com- 
merce Rep. 306 

The seizure of intoxicating liquors 
while in transportation from another 
State is legal. 

State v. O'Neil (Vt.), 1 New Eng. 
Rep. 775. 

A statute requiring locomotive en- 
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In Pennsylvania a similar statute! was declared constitutional] 
by a divided court.?- Defendant sold a package marked ** oleo- 
margarine butter ’’ and the purchaser was not deceived. An 
offer of defendant to prove by an expert that the substance was 
wholesome, was rejected, though it would appear by the conflicting 
opinions in the Supreme Court that the judges are divided on this 
question of fact. Mr. Justice Sterrett delivered the opinion, cit- 
ing Commonwealth v. Farren,* sustaining a statute prohibiting 
the selling, or keeping, or offering for sale of adulterated milk, 
or milk to which water or any foreign substance has been added ; 
also Beer Co. v. Mass.,‘ sustaining the constitutionality of a 
prohibition liquor law, and also the case of State v. Addington.°® 
Mr. Justice Gordon dissents on the ground that the statute was 
evidently passed for the welfare of the dairymen, without regard 
to the welfare of the balance of the people, remarking that 
‘*many persons in this commonwealth subsist, during the winter 
season, almost entirely on buckwheat and lard; and with hard- 
working people who require large quantities of carbonaceous 
food, this diet is neither unpleasant nor unwholesome.”’ 


If 


gineers to be examined and licensed is 
valid internal police regulation. 
McDonald v. State, 81 Ala. 279. 
State quarantine regulations are 
valid. 
Morgan’s R. R. Co. v. La. Board 
of Health, Bk. 30 U.S. L. ed. 237. 
But taxes upon receiving and land- 


navigable rivers “by statutes not in 
conflict with United States regula- 
tions. 

Huse v. Glover, 30 U.S. L. ed. 487. 

1 Act of May 21, 1885, providing 
‘no person, firm or corporate body 
shall manufacture out of any oleagin- 
ous substance, or any compounds of 


ing passengers are invasions of the 
exclusive power of Congress. 

Gloucester Ferry Co. v. Pa., Bk. 29 
U. S. L. ed. 158; 1 Interstate Com. 
Rep. 382. 

Also a State license tax upon agents 
or drummers. 

Robbins v. Shelby Co. Tax Dist., 
Bk. 30 U.S. L. ed. 694; 1 Interstate 
Com. Rep. 45. 

But a uniform license tax providing 
rebates to resident merchants was 
sustained. 

State v. Long, 95 N. C. 582. 

A State may regulate the use of 


the same, other than that produced 
from unadulterated milk or of cream 
from the same, any article designed to 
take the place of butter or cheese 
produced from pure, unadulterated 
milk or cream from the same or (of) 
any imitation or adulterated butter or 
cheese, nor sell or offer for sale, or 
have in his possession with intent to 
sell, the same as an article of food.” 
2? Powell v. Commonwealth, 3 Pa. 
(L. ed.) 46; 5Cent. Rep. 890. 
3 91 Mass. 498. 
497 U.S. 25 (24 L. ed. 989). 
5 77 Mo. 110; 12 Mo. App. 214. 
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the legislature can arbitrarily prevent the citizen from making or 
selling any given article of food, it can also prevent the buying 
or using the same, however excellent it may be, and however 
necessary for the preservation of his own life and happiness and 
that of his family.”’ 

A similar statute was sustained in Minnesota! in Butler v. 
Chambers. This was an action for the purchase price of ‘oleo- 
Defendant contended that the sale was in violation 
of the statute, and that, therefore, he never became obliged to 


margarine. 


pay the purchase price, and the lower court sustained a demurrer 
to defendant’s answer on the ground that the act was unconsti- 
tutional. The Supreme Court reversed the decision of the lower 
court, sustaining the constitutionality of the act. The court 
rested its decision upon People v. Arensburg,’ in which the stat- 
ute was different from the Minnesota statute, and refers to Peo- 
ple v. Marx,‘ saying: ‘* In the latter case the prosecution was 
under a section like that of our own statute now under consid- 
eration, and the statute was held void chiefly because it was con- 
strued to be an attempt onthe part of the legislature to drive 
the manufactured article from the market for the benefit of an- 
other industry, and to protect those engaged in the manufacture 
of dairy products against the competition of cheaper substances, 
capable of being applied to the same uses; in other words, that 
the object of the statute was to prohibit one industry in order to 
foster another.® 

The New York statute of 1885 ° was declared constitutional in 


' Act of May 5, 1885, entitled An Act 
to prohibit the sale or manufacture of 
unhealthy or adulterated dairy pro- 
ducts, providing ‘‘no person shall 
manufacture, out of any oleaginous 
substance or substances, or any com- 
pound of the same, or any compound 
other than that produced from unadul- 
terated milk or cream from the same, 
any article designed to take the place 
of butter or cheese, produced from 


pure, unadulterated milk, or cream 
from the same, or shall sell, or offer 
for sale, the same as an article of 
food.”’ 


2 (Minn.) 30 N. W. Rep. 308. 
3 4 Cent. Rep. 542: 105 N. Y. 123. 
* 99 N. Y. 877. 

5 The court further cites cases re- 
ferring to adulterated milk: Com. v. 
Waite, 11 Allen, 264; Com. v. Evans, 
132 Mass. 11, and State v. Smyth, 14 
R. I. 100. 

6 Laws 1885, chap. 183, entitled 
‘An act to prevent deception in the 
sale of dairy products,” etc., prohibits 
“the manufacture out of any animal 
fat,or animal or vegetable oils, not 
produced from unadulterated milk, or 
cream from the same, of any product 


} 
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People v. Arensberg.! The first trial? was reversed for error in 
trial judge in submitting the bare question whether defendant had 
manufactured or sold oleomargarine not made from milk or 
cream, and in omitting the essential question whether it was 
manufactured in imitation or semblance of butter. On the 
second trial® the court sustained the constitutionality of the act 
and remarks that the case of People v. Marx‘ arose under an act 
of which the one under consideration is an amendment or supple- 
ment. ‘In that case stress was laid in the opinion upon the 
fact that the prohibition was not of the manufacture or sale of 
an article designed as an imitation of dairy butter, but of an ar- 
ticle designed to take the place of dairy butter, however dissimi- 
lar in color or appearance the artificial product might be to 
ordinary dairy butter.’’ ‘* The statutory prohibition is aimed 
at a designed and intentional imitation of dairy butter in manu- 
facturing the new product and a resemblance in quality, inherent 
in the articles in themselves and common to both.”’ 

In State v. Dunbar,’ in ‘a prosecution under a statute ® it was 
held that the charge of offering to sell was made out if the de- 
fendant ‘*‘ kept the article described in the indictment without 
any mark plainly distinguishing the same from the true, genuine 
dairy products, in his common salesroom, with other produce 
that he was dealing in, and publicly exposed and exhibited the 
same with the intent to offer it for sale.’’ Thayer, J., dis- 
senting. 


in imitation or semblance or designed to 5 7 Cent. Rep. 4. 


take the place of natural butter produced 
from milk,’’ and *‘ mixing, compound- 
ing with, or adding to milk, cream, or 
butter, any acids or other deleterious 
substances, or animal fats, with design 
or intent to produce any article in 
imitation or semblance of natural but- 
ter,’’ and 3d, ‘selling, or keeping, or 
offering for sale any article manufac- 
tured in violation of the provisions of 
the section.”’ 

14 Cent. Rep. 542; 105 N. Y. 123; 
7 Cent. Rep. 4. 
24 Cent. Rep. 542. 


499 N. Y. 377. 

* (Oregon) 13 Or. 591. 

® (Oregon) Laws 1885, p. 328, sec. 
3, a statute providing: ‘* No person or 
persons shall sell, supply or offer for 
sale or exchange, any oleaginous sub- 
stance, or any compound of the same, 
other than that produced from unadul- 
terated milk, or cream of the same, 
unless the same, and the packages 
containing the same, shall be marked 
so as to plainly establish its true char- 
acter, and distinguish it from the 
genuine dairy products.” 
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It is no defense that the substance sold was manufactured 
under letters-patent issued by the United States.' Absence of 
knowledge and intent is not a defense; the statutory provision 
that possession shall be conclusive evidence of intent to sell is 
constitutional.? An action to recover the penalty prescribed in 
the New York statute is not dependent upon the fact that de- 
fendant should first have been indicted, convicted or punished 
for a misdemeanor.® 

The Act of Congress, approved August 2, 1886 (U.S. Stat. 
1885-6, p. 209), imposes a tax upon and regulates the manu- 
facture, sale, importation and exportation of oleomargarine. 

IV. Milk. — Statutes prohibiting the sale of milk diluted with 
water have been uniformly sustained.‘ Such statutes deprive no 
one of property, or the right to obtain an honest livelihood and 
curtail no one in the exercise of any right to do an act which, 
under ordinary circumstances, could only be done with a fraudu- 
lent intent.’ A municipal ordinance prohibiting the bringing of 
such diluted milk into the city is within the scope of sanitary reg- 
ulations which the legislature may constitutionally confer on 
boards of health the power to enact.6 Absence of knowledge or 
intent is immaterial.’ Knowledge on the part of the purchaser 
is not a defense.*® 

V. Indictments — Evidence — Penalty — Damages. — Indict- 
ment must allege defendant was in the business of selling milk.’ 
An indictment for selling unwholesome bread need not set forth 


1 Palmer v. State, 39 Ohio, 236 (s. 
c. 48 Am. Rep. 429) ; Re Brosnahan, 18 
Fed. Rep. 62. 

2 People v. Mahaney, 41 Hun, 26; 
People v. Hill, 44 Hun, 472. 

5 People v. Waterbury, 44 Hun, 493. 

* Commonwealth »v. Waite, 11 Allen 
(Mass.), 264; Commonwealth v. Flan- 
nelly, 15 Gray, 195; Commonwealth ». 


State v. Groves (R. I.), 1 New Eng. 
Rep. 820. 

5 People v. West, 44 Hun, 
Cent. Rep. 758. 

6 Polinsky v. People, 73 N. Y. 65. 

™ Commonwealth v. Evans, 132 
Mass. 11; State v. Smith, 10 R. I. 258; 
People v. Kibler, 3 N. Y. (L. ed.) 135, 
8 Cent. Rep. 761; People v. West, 44 


162; 8 


Evans, 132 Mass. 11; Commonwealth 
v. Bowers, 140 Mass. 483 (1 New Eng. 
Rep. 576); People v. Clipperly (N. Y.), 
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what the noxious materials were.!_ An indictment for selling diluted 
milk need not allege that the milk was cow’s milk.* Complaint 
need not aver an analysis or negative the exceptions of the months 
of May and June.* An indictment charging adulterating ‘a cer- 
tain substance intended for food, to wit: one pound of confec- 
tionery,”’ is fatally defective; confectionery being a generic 
word, including a great variety of articles.‘ Generally, it is un- 
necessary to allege or prove intent.* 

It is immaterial in what manner the quantity of milk solids have 
been reduced;* but where defendant sold from a tank marked 
‘* skim-milk,’’ under an indictment for selling milk containing less 
than thirteen per cent solids, evidence was not admissible to show 
the milk had been watered.’ Placing oleomargarine ina store with 
other articles held for sale is sufficient to warrant a jury in deciding 
that the same was offered for sale. Milk inspectors have no au- 
thority to appoint anagent or deputy to take samples of milk from 
carriages used for its conveyance.’ The testimony of one not an 
official inspector is admissible to show the specimen has been 
tampered with.” An official analysis is not conclusive evidence." 
Where the statute provides that the sample shall be ‘sealed 
up,’’ the wax on the cork of the bottle must extend over the 
mouth so as to render it air-tight.” An analysis made by a lacto- 
meter is admissible without evidence as to the character of the 
instrument." Tests of milk made more than a year after the 
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act complained of are not admissible.! Evidence of possession 
and intent of a servant will not convict the master, without proof 
that the servant was acting for the master and in accordance 
with his will; ? but where the proprietor of a milk farmwas en- 
gaged in managing it and his servants prepared and delivered at 
a cheese factory diluted milk, the jury were authorized to pre- 
sume the acts of the servants were done under general authority 
from the proprietor.’ The fact that the team of defendant, 
bearing his name and number, was at the corner of the street in 
the early morning, and that defendant’s servant was on the 
wagon, and the collector of milk samples took from one of the 
cans a sample of milk below legal standard, furnished evidence 
of an intent to sell, which was properly submitted to the jury.‘ 
A variance between an averment in an indictment, that the milk 
was sold to a woman, and proof that she was acting as the agent 
of her husband, is not fatal, when the defendant had no notiée, 
express or implied, that she acted as the agent of any person.® 
An action under the statute to protect butter and cheese manu- 
facturers must be brought in the name of the party injured.® If 
A., who isa member of an association for the manufacture of 
cheese, buys milk from B. to be made into cheese, A., and not 
the association, can recover from B. the penalty given by law to 
the party to whom diluted milk is sold.?’ An action to recover 
the penalty for selling oleomargarine is not dependent upon the 
fact that defendant should first have been indicted, convicted or 
punished for a misdemeanor. In an action for damages for 
fraudulently adulterating milk, exemplary damages may be al- 
lowed.? 


B. GUILBERT. 
RocHEstTER, N. Y., Nov. 21, 1887. 


1 Stearns v. Ingraham, 1 Supm. 5 Commonwealth v. Farren, 9 Allen 
Ct. (T. & C.) (N. Y.) 218. (Mass.), 489. 

2 State v. Smith, 10 R. I. 258; Dil- 6 Tabor v. Herrick, 54 Vt. 63. 
ley v. People, 4 Ill. App. 52. 7 Blount v. Wetherell, 32 Hun (N. 

Verona Central Cheese Co. v. Y.), 386. But,see Thompson v. Howe, 
Maurtaugh, 50 N.Y. 314. 46 Barb. (N. Y.) 287. 

* Commonwealth v. Smith (Mass.), § People v. Waterbury, 44 Hun, 493. 


83 New. Eng. Rep. 305. 


® Lane v. Wilcox, 55 Barb. (N. Y.) 
615. 


‘* DYING WITHOUT ISSUE.”’ 


DYING WITHOUT ISSUE”? CONSTRUED IN DEVISES 
OF REAL ESTATE. 


The difference between a definite and an indefinite failure of 
issue in devises of real estate has been the subject of numerous 
decisions. Ordinarily the courts have considered themselves 
bound to construe the phrase dying without issue or the like as 
meaning an indefinite failure of issue, unless the contrary is pro- 
vided by statute, or circumstances show a definite failure to be 
intended by the testator. 

This construction, at common law, did not defeat the general 
intention of the testator, as the estate to the first devisee became 
then an estate tail with a remainder in fee over to the second 
devisee, upon the extinction of the issue of the first devisee. 
But in many of the United States, statutes have been passed 
by which an estate tail is converted into an estate in fee simple. 

These statutes have led the courts in those States to avoid 
giving the phrase in question its technical common-law meaning 
whenever it is possible to avoid it, since, when such is the con- 
struction, of course a limitation over upon failure of issue, the 
prior estate being a fee, is void because being a fee limited after 
a fee, it must take effect, if at all, as a conditional limitation by 
way of executory devise, and as it is to come into effect after an 
indefinite failure of issue it is obnoxious to the rule against per- 
petuities, and therefore bad, and the first taker gets an absolute 
estate.” 


1 Allen v. Ashley School Fund, 102 ton v. Griffith, 1 H. & G. 111; Randolph 
Mass, 262, 264; Hall v. Priest,6 Gray, v. Wendell, 4 Sneed, 646; Mangum v. 
18; Arnold v. Brown, 7 R. 1.188; Gast Piester, 16 S. C. 303; Chetwood v. 
v. Baer, 62 Pa. St. 35; Ingersoll’s App., Winston, 40 N. J. L. 337; Davies v. . 
86 Pa. St. 240; Hope v. Rusha, 88 Pa. Steele, 38 N. J. Eq. 168. 

St. 127; Daley v. Koons, 90 Pa. St. 2 Newton v. Griffith, 1 H. & G. 111; 
247; Lawrence v. Lawrence, 105 Pa. Posey v. Budd, 21 Md. 477; s.c. 22 
St. 339; Tongue v. Nutwell, 13 Md. Md. 48; Josetti v. McGregor, 49 Md. 
415; Josetti v. McGregor, 49 Md. 210; 202; State v. Tolson, 73 Mo. 326; 
Huxford v. Milligan, 50 Md. 542; New- Snyders’ App., 95 Pa. St. 177 
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Thisfresult evidently defeats the intention of the testator, and 
consequently the courts have always been eager to find some ex- 
pression or circumstance in the will which they can lay hold of 
to turn the phrase into a definite failure of issue, 7. e., dying 
without} leaving issue surviving, and in the search for such 
expression or circumstance, they have been led into construc- 
tionsjwhich hardly commend themselves as instances of sound 
interpretation. 

But the phrase dying without issue has also another meaning 
when used in regard to real estate. The limitation over upon 
suchfdying without issue, whether this phrase means a definite or 
an indefinite failure of issue, undoubtedly is generally used by the 
testator as a direction of the course of the estate which he gives, 
and as showing in what line it is to descend after it has been 
enjoyed by the first taker. In such a use it is plainly a phrase 
of limitation and has been interpreted as such. It has reference 

to the devolution of the estate as time goes on and reaches down 
te the end of the estate limited. There is however another sense 
which may be given to the words by the context of the will. In 
this other sense, the phrase has regard only to the time of the 
testator’s death. He uses it merely as a description of the way 
in which his estate is to be divided, and not at all with reference 
to the devolution of the estate after it has passed into the hands 
of the first recipient of his bounty. It is a provision against 
intestacy and not a phrase of limitation. In this meaning, it is 
generally combined with an alternative devise in case issue is 
left. Thus if by the residuary clause of his will one devise land 
to his children, say six in number, in equal shares and in fee and 
then goes on to say, that if any child dies without issue, the share 
of such child is to go to the survivors, in equal shares, and if any 
child dies leaving issue, the issue shall take the share of the 
parent, it is evident that he does not by these provisions mean 

to raise estates tail in the children, or in any way to affect the 

course of devolution of the estate. He has already said that he 
gives each child a fee and he then goes on to provide against the 

contingency of a lapse of the devise. The time to which he has 

reference is the period when his will is to take effect, and he 
provides that if at that time any one of his children is dead, and 
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has left no issue who could take his share, then the share shall go 
to some other person. In such a case the devise over is a sub- 
stitutionary devise for the original one and is meant to take effect 
at the time when the other devises do, 7.¢., at the death of the 
testator. That this construction was intended by the testator, 
may also be inferred from the results of construing the phrase as 
meaning a definite failure of issue. The testator has shown his 
intention to provide that his children shall have his property, and 
that it shall be divided up between them. But if the phrase is 
construed to mean a definite failure of issue, then the children all 
take fees, but subject to a limitation over if they die without 
issue. Suppose then one of the children, A., dies, and leaves no 
issue surviving him. His share is now divided into five parts and 
each of the other children takes one-fifth. Each child then holds 
his original one-sixth of the estate and in addition one-fifth of 
the divided sixth. But he does not hold them in the same way. 
The fifth he holds absolutely, and if he dies it goes to his heirs. 
The sixth he holds conditionally, and if he dies without issue 
surviving him, it goes to his surviving brothers and sisters. The 
fifth he may devise or sell freely, the sixth he can devise or sell 
only subject to the condition. That the testator should have 
intended such a result does not seem in harmony with the plan of 
the will, and is avoided by construing the phrase dying without 
issue to mean so dying in the lifetime of the testator, since each 
surviving child then takes his share absolutely. In order to 
arrive at this construction, the courts have made use of the well 
settled rule applied in cases where death is spoken of as a con- 
tingency. Thus if an estate is given to A. in fee, but if he die, 
then to B. in fee, it is held that as A. is sure to die, the only way 
in which any contingency can be affixed to B.'s estate is to con- 
strue the phrase to mean if A. die in the lifetime of the tes- 
tator.! 

The application of this rule to cases of dying without issue 
seems a strain upon the rule, since in the latter case there is a 
plain contingency, which satisfies the meaning of the testator, 
but it is done in order to give effect to the general scope of the 


1 Crossman v. Field, 119 Mass. 170; 2 Jarm. Wills, ch. 48; Barrell v. Barrell, 
38 N. J. Eq. 60. 
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will. The leading case involving this point in England is Gee v. 
Manchester.! 

In that case, freehold estates were left by the testator to his 
seven children, their heirs, executors and administrators in equal 
shares, and in case any of the children should die without issue, 
their share should return to the other children equally, and if any 
of the children died leaving issue, they should take the parents’ 
share. One son died, leaving several children. His eldest son 
and general heir claimed the whole of his father’s share. The 
other children claimed to share with him. Lord Campbell, C. J., 
in giving the opinion of the court holds that the phrase dying 
without issue, which would, if alone, give an estate tail, cannot 
mean that in this case, because the succeeding clause shows that 
if there are issue, a// the issue take equally, and therefore the 
inference of an estate tail is impossible. He goes on to say that 
the eldest son must take, if at all, as the heir general of the father, 
and that if all the children are to take, they must do so either by 
executory devise, or by holding that the last clause, referring to 
dying without issue, cuts down the father’s share to a life estate. 
An executory devise, he says, is only good where the whole estate 
is devised in the first instance, but on the happening of some 
contingency, such estate is defeated, and another person is to take, 
so that, but for the happening of this contingency, the first 
devisee could keep the whole estate. In this case it is apparent 
that in no event can the father keep the whole estate, since if he 
leaves issue, the estate is given to the issue as purchasers, while 
if he does not leave issue, the estate is given to his brothers and 
sisters. The construction of the will, therefore. which makes an 
executory devise over out of the clause relating to issue would 
make a bad executory devise. Since then the clause cannot be 
construed as creating an estate tail or an executory devise, Lord 
Campbell holds that it is not necessary to cut down the fee to a 
life estate, by rejecting the words, heirs, executors and adminis- 
trators, but that the phrase is to be interpreted in the only way 
which gives effect to the whole will, and that is, as being a sub- 
stitutionary clause, providing against a lapse, and as referring 
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the time of dying without issue, to the life of the testator. In 
giving this judgment Lord Campbell relies on the cases where the 
bequest is ** in case A. die,’’ or * if A. die,’’ in which cases, the 
contingency is supposed to be the death of A. in the life of the 
testator. 

This case was followed and cited at length in the case of 
Barrell v. Barrell,! where the residuary devise was to four 
children ‘* in fee, to be equally divided between them, and in case 
of the death of any one or more of my children, without leaving 
lawful issue, it is my will and I direct that the share or shares of 
the one or more so dying shall go to the survivors or survivor of 
my children, but if any of my children shall die leaving lawful 
issue living, each issue to take the share his, her or their parent 
would have taken if living, share and share alike.’’ In this case, 
the chancellor held that the clause dying without issue referred 
to so dying in the testator’s lifetime, on the ground that the 
alternative limitation over, would, if construed to be limited upon 
a definite failure of issue, cut down the fee of the first taker to a 
life estate, which was inconsistent with the previous gift in fee, 
and therefore to give effect to the whole will, it was necessary to 
construe the clause as to dying without issue, to refer to the life 
of the testator. He does not mention the fact that the executory 
devise would be bad, because in no event could the whole estate 
remain in the first devisee. Indeed this ground does not seem as 
strong as the simple question of repugnancy, since it is possible, 
as Lord Campbell admits, though he expressly denies its applica- 
tion to the case before him, to conceive of an estate devised to A. 
and his heirs, which is nevertheless given over, at A.’s death, to 
B., in which case A. having a fee, although it is certain to be 
determined at his death, the executory devise over to B. would be 
good. 

This construction, limiting the dying without issue to the life- 
time of the testator, was urged upon the court with much force 
in the case of Nellis v. Nellis,? where the devise was to two grand- 
sons jointly, with the proviso that if they both died without 

lawful issue, their share should go to other grandchildren, and if 
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: 
4 
q 


112 


DYING WITHOUT ISSUE.’’ 


either died without issue, his share should go to the survivor. It 
was contended that the estate was given absolutely to the grand- 
sons, and that the phrase dying without issue meant in the life of 
the testator, and that the grandchildren surviving the testator 
took absolute estates in fee. This contention was supported by 
an exhaustive review of the authorities, but it is to be noted that 
in most of the cases when the construction contended for was 
maintained, a bequest of personal property was in question, and 
not a devise of real estate. 

There is also cited a number of cases of the class previously 
alluded to in which the phrase ** if he die’’ was held to mean, if 
he die in the life of the testator.! 

The case of Embury v. Sheddon,? was one nearly like Gee v. 
Manchester, there being alternative devises both in case the first 
taker left issue or did not leave issue, and the will received a 
similar construction, namely, that the dying without issue meant 
in the lifetime of the testator. 

The court, in Nellis v. Nellis, rejected the theory of death in 

the life of the testator, and held that the phrase dying without 
issue meant a definite failure of issue, and that the devise over 
to the other grandchildren was a good conditional limitation, by 
way of executory devise. It is to be noted that in this case there 
was no alternative devise in case the first taker died leaving issue. 
This makes a great difference, for the first taker then has a fee, 
the estate devolving upon his issue at his death, and the fee is 
only liable to be determined at his death if he have no issue. 
Whereas if there is a limitation over to his issue, if he have any, 
it is hard, although not theoretically impossible, to say that he 
has a fee, although it may be given by proper words to create a 
fee, if it is sure to go to others, either his issue or the surviving 
brothers and sisters as purchasers at his death, and yet unless the 
first taker takes a fee, the executory devise over must be bad.* 

In the later case of Leonard v. Kingsland,‘ the devise was of 
the residue to a son A. and to his heirs, but in case A. should die 


' Moore v. Lyons, 25 Wend. 126, 2 68 N. Y. 227. 
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without lawful issue, ‘*I give and bequeath it to my remaining 
children, share and share alike.’’ The court, by Danforth, J., said 
that the question was whether A. took absolutely, and it held that 
he did; that the provision as to lawful issue was meant only to 
guard against a lapse; that the words, both on authority and 
principle, the court was bound to hold related to the death of the 
testator, and upon that event occurring in the life of A. he took 
a vested residuary estate. This case purports to deal with a 
residuary devise of real as well as personal property. If the 
former is included in the decision, the case certainly goes a great 
length, since nothing appears on the face of the will as given in 
the report, to show that an ordinary failure of issue, definite or 
indefinite, was not meant by the testator. 

The rules on this subject concerning devises of real estate are 
undoubtedly much obscured by the rules relating to personal 
property, which are sometimes said to be the same, and sometimes 
different from those relating to real property. 

In Leonard v. Kingsland, the court probably in saying that 
they were bound by authority to hold that the words dying with- 
out issue meant in the life of the testator, referred to the settled 
rule that if a begvest be made to a person absolute in the first 
instance, and it is provided that in the event of death or death 
without issue, another legatee or legatees shall be substituted to 
the share or legacy thus given, it shall be construed to mean death 
or death without issue before the testator.! 

This is undoubtedly the rule in England as to personal prop- 
erty, but not as to real property, and this distinction being 
overlooked causes some perplexity.” 

Another case which has gone far in the same direction is that 
of Hancock’s Estate.* 

In that case, where the devise of land over in case of death 
without issue was that the property should be sold and divided 
amongst the remaining children, share and share alike, the court 
held that the limitation over was intended to be substitutional only, 
to take effect upon the death of the devisee without issue during 


1 Mickley’s App., 92 Pa. St. 514, 2? Smith Exec. Interests, secs. 662, 
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the life of the testator, and expressly declined to discuss the 
question of definite and indefinite failure of issue. 

If these two cases are to be followed, the phrase dying without 
issue assumes a new meaning, since it will in every case be con- 
strued to mean within the life of the testator both as to real and 
as to personal estate. But it is believed that this will not be the 
ease. The decision in the case of Hancock’s Estate may be sup- 
ported as a case of a bequest of personal property, for, so far as 
the gift over is concerned, the will provided for a conversion of 
the real estate into money, and Leonard v. Kingsland possibly 
dealt with personal property alone. 

The result of the cases we have investigated seems to be this: 

That the ordinary case of a devise to A. in fee and if he dies 
without issue to B. in fee, is a case of an indefinite failure of issue 
unless by statute the phrase is declared to mean a definite failure 
of issue. In either event the case does not involve the question 
of substitutionary devises. 

That an absolute bequest of personal property to A., and if he 
dies without issue to B., is a case of substitutionary bequest to 
prevent a lapse of the legacy and if A. survives the testator he 
takes an absolute estate in the legacy. 

That when there is a devise of land to A. in fee, and if he dies 
without issue to B. in fee, and if he dies leaving issue, to the issue 
in fee, the ** dying without issue ’’ refers to the life of the testator, 
the reasons being — 

ist. That the phrase dying without issue cannot be indefinite 
so as to limit the fee previously given to a fee tail, because the 
further limitation is that if there are issue they all take a share, 
instead of the eldest son taking all, as is the case in an estate tail. 
The limitation over cannot therefore be construed to be a remain- 
der after an estate tail. 

2d. The phrase dying without issue cannot be construed as a 
definite failure of issue, because such a construction would make 
void the limitation over, since the executory devise must be 
limited after a fee, and the two alternative devises cut down the 
estate of the first taker to a life estate. 

3d. That as the first devise is ostensibly a fee, it is not to be 
cut down into a life estate, unless it is necessary in order to give 
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effect to all the provisions of the will, and while if the first devise 
were considered a life estate, the devises over would undoubtedly 
be good remainders, yet it is not necessary to resort to that con- 
struction, because by giving the phrase dying without issue the 
meaning of dying in the lifetime of the testator, all these pro- 
visions may take effect giving an absolute estate in fee to the first 
devisee, if he survive the testator. 


Simon G. 
Boston, Mass. 
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NOTES. 


Our Leapinc Conrrisutors. — We present in this issue contribu- 
tions from three of the foremost lawyers in America: Joel Prentiss 
Bishop, John F. Dillon and David Dudley Field. These papers will 
lose none of their interest for our readers from the fact that they were 
in each case prepared and delivered before an association of lawyers: 
that of Dr. Bishop before the South Carolina Bar Association; that of 
Judge Dillon before the Alabama Bar Association, and that of Mr. 
Field before a reunion of the Yale Kent Club at New Haven last year. 
We intended to publish the address of Mr. Field at an earlier date; but 
it seems most appropriate that it should appear in this issue, as his 
views on codification are in distinct contrast with those of Dr. Bishop. 
The short, but thoughtful paper of Mr. Schouler will furnish a morsel 
not less appetizing because served at such a banquet. His works are 
regarded as legal classics, and are found on the shelves of every well 
filled law library. Itgives us no less pleasure to refer to the fact that 
we are able to present in this number the concluding portion of a schol- 
arly technical article by Mr. Marsh, of Toronto, who has long been the 
law partner of Sir John A. Macdonald, the Canadian Premier. Mr. 
Croswell, the author of the short but valuable paper on ‘‘ Dying 
without Issue,’’ is well known as the editor of the last edition of 
Greenleaf on Evidence, and has before appeared as a contributor 
in these columns. We also introduce to our readers in this number 
a new contributor, Mr. Guilbert, of Rochester, whose paper on the 
adulteration of food and drink, is the result of a most industrious ran- 
sacking of the authorities bearing upon the question. We are confi- 
dent that the brief-maker need not expect to find anything of value, 
not reported in this paper, reported earlier than the 21st of November 
last. The leading paper in our last number on the system of jury 
trial, by Mr. Justice Miller, of the Supreme Court of the United States, 
was intended to form a paper in a symposium on that question, the 
other contributions coming from eminent lawyers and judges in other 
countries; but we regret to say that the papers of our foreign con- 
tributors did not reach us in time. Unless we meet with another simi- 
lar disappointment, the leading article in our next issue will be on the 
subject of trial by jury in France, written expressly for us by Maitre 
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Demange, the great French advocate. Me. Demange is facile princeps 
among the jury lawyers in France. We hope and expect to publish in 
the same connection and on the same subject an article by Mr. Kelly, 
an American lawyer practicing in Paris, known to our readers for his 
able and scholarly contributions, who will be able to bring the peculiar- 
ities of the French system into contrast with our own. We also await 
the arrival of a similar article from Mr. Fahlcrantz, of Stockholm, who 
has published several brochures on the system of trial by jury in 
Sweden, advocating the introduction into that country of the English 
system. We also have for our next issue a suggestive paper by Mr. 
Justice Maxwell, of the Supreme Court of Nebraska, advocating the 
view that appellate courts should possess the same power in dealing 
with facts in cases at law which they possess in cases in equity. 
Our readers will recognize in the name appended to the article in 
our last issue on the dissenting opinions of Mr. Justice Daniel, the 
judge of the courts of the United States for the Eastern District of 
Michigan. Our editors’ table is piled up with technical articles of 
various sorts by the younger, but scarcely less meritorious workers 
of the profession, awaiting their turn for publication. Thus we hope 
to make the Review the means of presenting to our readers the best 
thoughts of the best lawyers at home and abroad. 


Growine Sussects or Lirication. — Referring to the article in our 
last issue,! in which we suggested four subjects of litigation as pre- 
dominating in most jurisdictions above all others in respect of the num- 
ber of cases, the Daily Register (N. Y.) says: — 


“To these we might add, as next in importance in this part of the country — 
and perhaps more important than the above classes — insurance litigation, fore- 
closures, and probate and patent law respectively, though the two latter are 
generally or largely entrusted to specialists. Trade-mark and playright suits 
form also a very lively and growing branch of litigation, although yet in its in- 
fancy; while proceedings in eminent domain under the diverse and multiplying 
statutes of that class are rapidly assuming a large importance on the calendars 
of our courts.”’ 


Persury as A Contempt oF Court. — The Chicago Legal News 
says :— 


** Judge Prendergast on Tuesday committed Leopold Newhouse, for ten days 
for contempt of court in testifying falsely in a matter before the court, and de- 


1 21 Am. Law Revy., p. 969. 
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ferred the execution of the sentence of fifteen days on account of the sickness 
of the wife of Newhouse. Bail was taken for his appearance at the time named. 
The punishment of course is not for the crime of perjury, but for the imposition 
upon the court. Every court hasthe power to protect itself from imposition. 
Newhouse, should he be proved guilty, may still be indicted and punished for 
perjury. Judge Bradwell, when he was judge of the same court, committed 
Richard Rainforth to jail, and kept him there for one year, for pretending to die, 
and imposing upon the court by having his will presented for probate, so as to 
obtain thirteen thousand dollars life insurance money.”’ 


Women as Jurors. — Ata recent meeting of the Ohio Bar Associa- 
tion, Judge Harris, in an after-dinner speech, raised the question 
whether ‘* women should not serve as jurors.’’ Judge Green, who fol- 
lowed, and did not agree with Judge Harris, said: He had had experi- 
ence. He had had an associate justice all through his married life. 
Upon one occasion he came home late at night with an important case 
upon his mind. His wife asked him what was worrying him. He re- 
plied that he was undecided in regard to a case in which was involved a 
national bank and a pretty woman whom he knew. ‘‘ There is no 
question at all,’’ replied his wife; ‘* the bank ought to have it.’’ The 
Judge said he was emphatically in favor of keeping up the custom of 
having ladies at the banquets, but he believed that their strong preju- 
dices disqualified them from acting as jurors. — N. Y. Daily Register. 


Tue EnGusn Law Scnoor rm Japan.— In our ‘* Notes’’ in our May- 
June number, 1886, we published a long report of the Tokio English Law 
School, with comments thereon, which we learn were read with great 
interest by the legal profession in Japan. Since then, as we are 
informed, the school has grown in popularity to such an extent that 
its present buildings are inadequate to accommodate the students, who 
now number nearly 1800. With the exception of an English barrister 
and Mr. Scidmore, our Vice and Deputy Consul-General, all of the 
lecturers are Japanese lawyers (about 25 in number), many of whom 
were educated and admitted to the bar in England or the United 
States, and the majority are graduates of the Imperial University, hav- 
ing been instructed by American professors of law. Up to the present 
their services have been given to the school gratuitously, and the 
income from tuition fees has been applied to the collection of a law 
library and the purchase of land and erection of buildings. New and 
commodious quarters of brick are now in course of construction in one 


= 
| 
; 


NOTES. 119 


of the best localities in Tokio, and the Imperial Department of Educa- 
tion, in appreciation of the value of this institution, has lately made an 
annual grant to its promoters of 5,000 yen ($3,920). 


Tue New Jersey Law JournaL. — This publication takes leave of 
the old year in the following modest reference to itself: — 


‘For the coming year we make no promises. The New Jersey Law Jour- 
nal has gone on*for ten years in a modest sort of way, knowing that as a 
local magazine in a small State it could not expect a large circulation, and not 
wishing to break the State bounds and compete with the great monthly or 
weekly law magazines and obtain contributors and readers from all parts of the 
country. We have had no money to pay for contributors and have not secured 
very many. We have had to do our own work and make our living besides, and 
most of the time we can spare from the last is taken up in getting together reports 
and notes of local cases and in calling attention, in passing, to important deci- 
sions elsewhere. We hope this year to be able to give more time to the discus- 
sion of legal questions in connected articles, and we would be very glad to 
receive contributions of this kind from members of the bar who take pleasure in 
studying legal questions for the sake of reaching the true answer; but we make 
no definite promises and only say that we will do the best we can.”’ 


Notwithstanding the disadvantages above referred to, the New Jersey 
Law Journal is one of the brightest publications which comes to our 
table. Its editorials are always judicious and well timed; its selection 
of reported cases is well made; its notes of cases not reported are well 
constructed. We could not pay it a better compliment than to wish 
that the legal profession in every other State in the Union had as good 
a local law journal as it is. 


Tue Mepicay JURISPRUDENCE OF INesriety. — Referring to the paper 
upon this subject published in our last issue, the Daily Register (New 
York) says: — 


‘*THE AMERICAN Law ReEvIEw (vol. 21, p. 955) prints Mr. Clark Bell’s paper 
on the medical jurisprudence of inebriety. We presume that Mr. Dyett’s paper 
on the same subject will appear with this in the Medico-Legal Journal. The re- 
cent discussion on the subject, at the December meeting of the Medico-Legal 
Society, was admirably summed up by ex-Judge Davis in two propositions, 
which he illustrates with his usual force and felicity; namely, that if — as all 
the medical experts there represented concurred in holding—inebriety be a 
disease, it is the duty of medical men to lead the community at large in the use 
of proper means to extirpate the sources of that disease, or reduce them within 
the narrowest practicable limits, as is already done or attempted in the case of 
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other diseases which afflict the community. Secondly, that the law treats ine- 
briety, and must treat it, precisely like any other disease, that is to say, as no 
excuse forcrime. If in a particular case the actual effect of inebriety is shown 
to be such that there was no criminal intent —that is to say, no crime — in such 
case it is not properly spoken of as an excuse forcrime; but as a disproof of the 
existence of crime. The aspect in which these questions are constantly pre- 
sented in this department of jurisprudence results, doubtless, from the manner 
and extent in which the services of medical men are desired as expert witnesses 
in support of the theory of insanity as an issue in litigation. It has long been 
evident that the State needs to give some systematic attention to the adequate 
presentation in criminal trials of the light which science throws on the subject, 
when the prosecution is met by the defense of insanity; unless, indeed, a still 
better provision should be made, under which all expert testimony of a medical 
character shall be made independent of the selection of parties, and placed in 
respect to impartiality, though not perhaps in respect to controlling authority 
upon the jury, ina position like that of the judge.’’ 


CoMPENSATION FOR THE DesTRUCTION OF BREWERIES AND DISTILLER- 
res BY Pronipirory Laws. —The conception of Mr. Circuit Judge 
Brewer that, when a State prohibits, on considerations connected with 
the public welfare, the carrying on of a business hitherto lawful, such 
as that of a brewery or distillery, the State is bound to make compensa- 
tion to the persons whose business and property are thereby destroyed 
and rendered valueless, was the conception of an enlightened and fair- 
minded judge, who is not understood ever to have had any special 
predilections in favor of what is known as the ‘* liquor interest.’’ That 
doctrine has now been overthrown by the Supreme Court of the United 
States, in an able opinion given by Mr. Justice Harlan. But the fact 
that the view of Mr. Circuit Judge Brewer is supported by a dissenting 
opinion by Mr. Justice Field, shows that the question was one about which 
able judges might differ. Property of great value, employed in a business 
hitherto protected by law, is suddenly declared, by a, constitutional 
amendmentvr an act of the legislature, to be a public nuisance and abated 
as such. Could the State strike down the business and destroy the prop- 
erty of a citizen in this way, for the supposed general good, without ten- 
dering to him compensation? Is this not a deprivation of property with- 
out due process of law, within the meaning of the Fourteenth Amend- 
ment to the Constitution of the United States? This question has now 
been conclusively settled in the negative by the highest judicial tribunal 
in the Union, and must be regarded as having been put at rest. Itis to 
be regretted that several of the German newspapers have been unable to 


1 Mugler v. Kansas and Kansas v. Ziebold, 25 Rep. 1. 
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see in it anything more than a mere partisan decision, which ought to 
be charged up to the account of the Republican party. The court has 
dealt with it purely as a judicial question. The shallowness of the po- 
litical editors, when writing about judicial decisions, passes belief. 


Tue Brack Cap. — The following concerning the origin of the black 
cap, which judges in England and Canada put on when they sentence 
prisoners in capital cases, is from a trade journal called the Hatters’ 
Gazette: — 

“The origin of the black cap of our judges is involved in some obscurity. 
The ‘Athenian Oracle’ describes black as the fittest emblem of the grief the 
mind is supposed to be clouded with upon occasions of outward mourning; and 
‘as death is the privation of life, and black a privation of light, it is very 
probable this color has been chosen to denote sadness upon that account; and 
accordingly this color has for mourning been preferred by most people through- 
out Europe.’ The practice of the English judges in putting on a black cap 
before they pronounce sentence of death upon a criminal, is explained by 
some as having this general meaning of sorrow, with perhaps a remnant of the 
ancient custom of covering the head as a token of grief. Thus ‘ Haman has- 
tened to his house, mourning, and having his head covered’ (Esth. vi. 12). 
David, too, ‘ wept as he went up, and had his head covered; * * * andall 
the people that were with him covered every man his head, and they went up, 
weeping as they went up’ (2 Sam. xv. 30). Darius covered his head on hearing of 
the death of his queen, and Demosthenes when insulted by the populace did the 
same; while the mourners at ancient funerals drew their hoods over their 
heads. Hence the black cap has a distinct symbolic meaning: the judge puts 
himself as it were into mourning for the person who becomes doomed at the 
act, as though he were already dead. This, though throwing considerable fig- 
urative signification around the act, scarcely explains how it became and con- 
tinued so decided a feature of our legal procedure. Another explanation of the 
solemnity, if it does not contain the true origin of the custom, bears the 
impress of greater likelihood, the reasons of adoption being more definite. In 
early times, the judges were, for the most part, ecclesiastics, and in spite of the 
church’s prohibition that no one in holy orders should pronounce sentence of 
death, they were, by virtue of their judicial office, often called upon to do so. 
Hence the judge, when the sentence of death had to be passed, laid aside his 
clerical character, and, putting on his cap to cover the clerical tonsure, thus 
showed that he acted now in a civil capacity alone. The greater number of 
clerical judges made the custom more universal, and we do not hesitate to ac- 
cept this as the reason why the act is observed to this day.”’ 


The usual amount of inaccuracy might be expected in an article of 
this kind, and the learned editor of the Scottish Journal of Jurispru- 
dence has thus exposed the same. Referring to the above article he 
says: — 

“A great deal of nonsense is from time to time talked about the judge’s ‘ black 
cap.’ It is quite probable that the origin of the custom of assuming the hat 
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while passing sentence of death is due to the originally clerical character of the 


judges as stated in the above extract. But it is extraordinary this morbid 


interest which the public seems to take in the ‘black cap.’ We remember 
during the trial of Jessie Maclachlan at Glasgow, a good many years ago, that 
some perfervid young reporter on the staff of one of the newspapers, after de- 
scribing the appearance of the court-room and its occupants on the morning of 
the last day of the trial, gave a graphic account of the entry of the presiding 
judge. He said that his looks boded ill for the prisoner’s chances of escape, 
and that he carried the black cap in his hand, which he ominously threw down 
on the bench before him. The reporter bitterly censured what seemed to him a 
want of decorum in not concealing the fateful head-gear until required. The 
real truth of the matter was, that the judge (who still happily survives) simply 
carried the ‘ tricorne’ or cocked hat which he had been wearing in his carriage 
and which formed part of his officialcostume. Reporters should note in future 
that no black caps are manufactured specially to be used in the sentencing of 
prisoners. Those curious on the subject may see a real black cap without wait- 
ing for a murder or enduring the inconvenience of a trial, if they can only catch 
sight of a judge walking in the open air inhis robes. It is about as rare as see- 
ing a swan on dry land, but, like the latter event, it does occur.”’ 


A Britt to Promote Menpicancy. — We have before us a pamphlet 
under this title, which consists of a reprint of editorial articles which 
have been published in the New York Evening Post during the 
years 1886 and 1887, touching the bill pending in the Senate of the 
United States known as the ‘‘ Blair Educational Bill.’’ This bill has 
been attacked on various grounds, and, strange to say, some of the 
strongest opposition to it comes from the States which would be chiefly 
benefited by it. One of the chief grounds of opposition to the measure 
is, that the United States possesses no power, under the constitution, to 
raise revenue to be distributed among the States for such a purpose. 
In a former issue of this Review! we referred to an able pamphlet 
from the pen of the Hon. Daniel H. Chamberlain of New York, attack- 
ing the measure on constitutional grounds. We have lately received 
the proceedings of the State Teachers’ Association of Arkansas, which 
contains a paper upon the subject by Mr. Frank J. Wise, a member of 
the bar of that State, which, though not written for the use of members 
of the legal profession, must have been well studied, as it contains a 
strong defense of the measure on constitutional grounds. In conclud- 


ing his argument, Mr. Wise collects a number of precedents bearing 
upon the question, as follows: — 


“The past policy of Congress in granting aid to the States for educational 
and other purposes, not expressly given, is confirmed by a long line of prece- 


1 21 Am. Rev. 457. 
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dents, extending from 1777 to the presenttime. The first grant of aid antedates 
the adoption of the constitution. The Articles of Confederation were proposed 

in 1777. Jealousy and discord were aroused, because Virginia, the two Carolinas 

and Georgia owned more than three-fourths of the entire territory of the thir- 

teen original States. The smaller States demanded that if a Union was to be 

formed, the unoccupied territory should be ceded to the United States. The 

northwest territory belonged to Virginia. In 1780, through the influence of 

Thomas Jefferson, as governor of Virginia, a resolution was introduced in the 

legislature of that State to cede to the United States all the territory northwest 

of the Ohio River. In 1784 all the States ceded their territory to the United 

States. A committee was appointed to frame a plan of government for the 
northwest territory. Jeffeyson was chairman of that committee. His plan was 
adopted and became the ordinance for the government of the northwest terri- 
tory. The two ordinances —1785 and 1787 — each contained certain fundamen- 
tal articles of compact between the original States and the people of the 
territory, unattainable except by common consent. The third article is as fol- 
lows: ‘Religion, morality and knowledge being necessary to good government 
and the happiness of mankind, schools and the means of education shall be for- 
ever encouraged.’ Under this provision there has been granted to all the States 
admitted prior to 1848 every 16th section of land, and every 16th and 36th sec- 
tions, in the States and Territories since organized, for educational purposes. 
The public lands granted, both for common schools and higher institutions of 
learning, throughout the United States, have amounted to about 100,000,000 
acres, and including the swamp lands granted, to 140,000,000 acres. Of these 
lands, the South has received about 5,000,000 acres, while the North has been 
the recipient of the remainder, which is the foundation of their immense per- 
manent school funds. In addition to the grants to the States, over 30,000,000 
acres have been donated to eight organized territories. In 1836, over fifty years 
ago, the government had an overflowing treasury and the surplus contained 
therein, amounting to $28,101,644.19, was distributed among twenty-six States, 
of which the South received about $11,000,000. Since the close of the war over 
$6,000,000 have been appropriated by Congress for the support of colored schools 
in the South. In 1883, Congress appropriated $400,000 to educate the Indian 
children at Hampton, at Forest Grove and at Carlisle. When Lafayette visited 
this country in 1824, he was welcomed with joy by the American people and 
honored with every demonstration that gratitude and affection could bestow. 
Congress relaxed the iron rule of strict construction by voting him $200,000, and 
donating to him 24,000 acres of the richest and most valuable lands of Florida. 
When famine stalked through Ireland, the singing of the Irish song, ‘ Give me 
three grains of corn, mother,’ softened the rule, and caused a tear to trickle 
down the cheek of Congress, and $500,000 were voted, in 1847, to relieve that 
suffering people. The distress of Ireland could move the hearts of American 
legislators to a noble deed of charity by feeding the starving thousands of the 
‘Emerald Isle,’ but when millions of American children are crying aloud for 
intellectual and moral food to enable them to live the lives of worthy and in- 
telligent citizens of the republic, the vaults of an overflowing treasury are 
locked in their faces, because it is said that there is no constitutional warrant 
to aid them. Where do you find the express power in the constitution that 
authorized the purchase of Louisiana for $15,000,000? Where the authority 
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which gave to Russia $7,000,000 for Alaska? It is said that Congress can do- 
nate the whole territory of Alaska to the Scates for educational purposes, but 
that the proceeds in the hands of the government cannot be so applied. If land, 
why not money —its value? They are interchangeable products. The power 
that compasses the lands is sufficiently broad to cover the money. If Congress 
desired to aid education, according to this mode of reasoning, $77,000,000 
would be given for Mexico, which could then be donated to the States, on the 
principle of the definition that a straight line is the longest and most circuitous 
distance between two points! The logic that strives to prove that the thing of 
value may be appropriated to aid schools, but not the value itself, is afflicted 
with St. Vitus dance. It is a well settled principle of law, that you cannot do 
indirectly, what is forbidden to be done directly. Where is the express power 
to purchase and collect the ‘Congressional Library?’ —to establish the 
‘ Smithsonian Institute? ’— the ‘ National Museum?’ —and the ‘ Botanical Gar- 
den?’ Where did Jefferson find the power, in 1804, when he organized and 
sent forth the exploring expedition of Lewis-and Clarke? Where is the author- 
ity to be found that expended millions in exploring the regions surrounding the 
North Pole, and in braving the terrors of Greenland’s icy mountains? Where 
is the grant of power that appropriated a half million dollars to relieve the dis- 
asters caused by the flood of 1882 which swept down the Mississippi Valley? 
Where the authority to grant a million and a half dollars to the New Orleans 
Exposition? Or to stay the progress of yellow fever and cholera, or to appro- 
priate $50,000 for the protection of the cattle in Kansas? If there is power to 
protect the cattle of the country against pleuro-pneumonia, is there none to 
protect the country itself, and all its institutions, against the dangerous, the 
deadly disease of illiteracy, which will, if not quarantined in the school room, 
involve children, citizens and all chattels in one splendid ruin, and bring back 
again the ancient reign of Chaos and of night. 

‘* What power in the constitution induced Congress to relieve at two different 
times, the St. Domingo refugees in 1794? And to grant $50,000 to the citizens 
of Venezuela, suffering from the disasters of an earthquake in 1812? Where 
do you find the express power to protect the ‘infant industries?’ —to pay 
bounties to fishermen? — pensions to soldiers?—to encourage fish and silk 
culture? —to plant tea and import medicinal herbs? —to establish national 
cemeteries? — to grant lands or money and loan bonds to continental railways ?— 
to distribute garden seeds? —to rear monuments to our illustrious dead that 
tower far above the pyramids which prop old Egypt’s skies? All these grants 
have been made under what is called the ‘ welfare clause.’ If there is a want 
of power under the constitution, to grant aid to schools, why was the military 
reservation at Fort Smith granted to the public schools of that city, or why 
was the munificent grant of land made by Congress to the Arkansas Industrial 
University? If not the ‘ welfare clause,’ what empowered Congress, in 1777,! to 
import and donate to the American Tract Society 20,000 Bibles from England 
for the promotion of the happiness of the people? These precedents show the 
uniform course of legislation for over a century, and illustrate the uniform 


sense of Congress in the true interpretation of the positive and written princi- 
ples of the constitution.” 


1 A seeming typographical error as to the year. — Ep. 
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The objection to the bill taken by the New York Evening Post re- 
mains unanswered: it is a bill to encourage mendicancy. It proposes 
to distribute a portion of the ordinary revenues to such of the States 
as have not seen fit to educate their own citizens, to be used or misused 
by them for that purpose. It thus proposes to commit a portion of the 
national revenues to trustees whose past conduct shows that they are 
unfit for the trust. It will have the direct effect of encouraging State 
mendicancy, and of discouraging, in the States which will be the chief 
recipients of the fund, that spirit of self help which lies at the very 
foundation of our system of local government. If Congress has 
the power to raise and distribute revenue for such a purpose, it ought 
itself to control the agencies by which the revenue is employed. In 
other words, if Congress can raise revenue for the support of common 
schools in the States, then it can establish and maintain such schools, 
and we might as well face the question, whether, instead of starting an 
entering wedge of this kind and in this manner, it would not be wise to 
establish at once a national system of common school education. The 
constitutional grant of power invoked in the support of this measure is 
found in the first clause of section 8 of article 1 of the Federal Constitu- 
tion, whjgh reads as follows: ‘*‘ The Congress shall have the power to lay 
and coliect taxes, duties, imposts and excises, to pay the debts and. 
provide for the common defense and general welfare of the United 
States.’”’ The question is, whether a system of common schools can 
be classed under the designation, ‘‘ the general welfare of the United 
States.’’ If it can be so classed, then Congress possesses the power to 
establish such a system, and, as we now have a surplus revenue of 
something like one hundred million, Congress might well exercise the 
power, instead of distributing this money to be embezzled or misapplied 
by the vagabond States which have not progressiveness enough to 
educate their own paupers. 


Courts oF THE Unitep States 1x Japan. — Our readers will be in- 
terested in learning something of the workings of the United States 
Courts in Japan. We accordingly print below an opinion lately ren- 
dered by the United States Minister in that country in the matter of 
Kernan, charged with murder, and tried in the court of the American 
Consul-General at Yokohama (Kanagawa). Minister Hubbard is well 
known for his ability as a lawyer among the legal profession in his own 
country. Before being appointed our envoy at the Court of the Mikado, 
he had been Governor of Texas, a State nearly twice as great in terri- 
torial extent as the empire of Japan. Our readers will notice that he 
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decides some interesting and novel points as to the constitutional rights 
of Americans in non-Christian countries. We have to thank for a copy 
of this opinion, Mr. G. H. Scidmore, our Vice and Deputy Consul- 
General at Yokohama. ‘The court in which the opinion was delivered 
is entitled ‘‘ the Ministerial Court of the United States of America for 
Japan.’’ The session was held at the United States Legation at Tokio, 
October 19, 1887. ‘The title of the case is, The People of the United 
States v. John Kernan. The opinion delivered by Minister Hubbard, 
though somewhat verbose and prolix, is given entire as follows: ——- 


‘«The above entitled cause comes before this court upon an officially certified 
transcript of the record of the trial of said defendant, John Kernan, had before 
the United States Consular-General Court for the port of Kanagawa, Japan, com- 
mencipg on the ninth day of September, and concluding on the seventeenth day 

of the same month, 1887. 
“« The defendant was charged with the crime of murder, and was duly arraigned 
before the Consular-General Court, duly organized under the statute, with four 
assistant commissioners, legally qualified. 
‘* Before interposing his plea, defendant by his counsel excepted to the organ- 
ization and procedure of the Consular-General Court as being in violation of 
the constitution of the United States. Said exception being overruled, the plea 
of ‘ Not guilty’ was entered of record for the defendant by order ofgthe court. 
. The government and defendant being severally represented by counsel, the trial 

proceeded in form according to the laws of the United States governing the 
consular judicial tribunals of that government in Japan; and, after hearing the 
evidence and the argument of counsel, the consul-general with his associates 
proceeded to consider their decision and judgment in the premises. 

‘*Whereupon the Consul-General and three only of his associates concurred 
in finding the defendant, John Kernan, guilty of voluntary manslaughter, in- 
stead of murder, as charged, and fixed his punishment at two years and six cal- 
endar months imprisonment, and to pay a fine of one dollar, etc., etc. One of 
the associate commissioners, however, per contra, dissented from the opinion of 
the majority of the court and for himself filed his written opinion, finding the 
defendant not guilty. The transcript of the record of the court below com- 
prises certified copies of all the proceedings of this cause, the testimony of 
the witnesses, briefs of the counsel, and the majority and dissenting opinions 
of the court, all in extenso as taken down and recorded at the trial before the 
Consular-General Court. 

‘** For the purposes intended by the laws of the United States in the reference 
to this case, as directed in Article 4106 of the Revised Statutes, to the United 
States Minister for his action, it becomes necessary now only to present a brief 
résumé of the trial below; referring especially tu those portions of the transcript 
for such facts and rulings as an intelligent discussion and understanding of 
the present legal status of this case before the Ministerial Court may require. 
The learned counsel for the defendant, before any plea was interposed for his 
client, filed with the court his certain demurrer and objection, which must first 
be considered as having precedence in consideration and determination of all 
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other questions of either law or fact. While the transcript of the record of 
this case comes before this court neither on appeal nor by writ of error, this 
demurrer, if well taken in law, would affect the competency of this tribunal as 

well as that of the court below. To properly determine, therefore, whether 

this court should exercise the alternative discretion and prerogative conferred 

by Article 4106 of the statutes, these objections, which challenge and propose 

to apply the test of the constitutionality of the statute itself, must first be sus- 

tained or overruled. 

‘These objections are as follows: ‘1st. That the charge, as preferred by a 
single citizen, was not a sufficient charge under the 5th amendment to the con- 
stitution, there being no indictment by a grand jury. 2nd. That under article 
3, paragraph 2, of the constitution, accused was entitled to trial by jury.’ 

‘“‘The objections were overruled by the Consular-General Court, to which 
ruling exceptions were taken at the time and properly certified by that 
court. 

‘The court, at this late day, does not deem it necessary to discuss in extenso 
the extra-territorial relations which the United States and all other Treaty 
Powers hold towards Japan. Reference simply to those relations, derived from 
treaties concluded a third of a century ago, and whose objects and history are 
familiar to the representatives of Treaty Powers, is itself at once a sufficient 
suggestion and explanation of the causes and character of the existing exclusive 
jurisdiction exercised by foreign governments over their own citizens and sub- 
jects inthis Empire. In other words, and to be specific, the Ministerial and 
Consular Courts of the United States as constituted in Japan have been created, 
not by the sovereignty of the Government of the United States per se, but 
rather owe their existence to the mutual exercise of the treaty-making powers 
inherent in the Governments of the United States and Japan, acting in concert, 
speaking through conventions which conceded to the United States the right to 
establish certain consular and ministerial judicial tribunals, with power to 
enforce such laws, civil and criminal, and such jurisdiction and judicial power 
as Congress may enact and provide over American citizens resident in this 
Empire. The laws thus to be enforced by these extra-territorial courts, their 
rules of procedure, and the judicial powers vested in them need not, there- 
fore, be in conformity to the constitution of the United States, any more 
than they need be in violation of that organic law. It is true that the consti- 
tution is ‘ordained and established for the United States of America.’ Under 
extra-territorial jurisdiction, however, it must be admitted that the laws such 
as are now objected to by the learned counsel for the defendant, because not 
complying with the constitution of the United States in affording the defendant 
the benefit of trial by a jury of his peers, or in denying him the right to plead 
to an indictment found by a grand jury, etc., —it must be admitted, we repeat, 
that the territories in which those extra-territorial courts are held and laws 
to be enforced are, in fact, outside of the United States, and constitute no 
part of the domain over which that government exercises sovereign and undis- 
turbed jurisdiction. The Congress, under authority conferred by the conclusion 
and ratification of a convention between the Governments of the United 
States and Japan, created these Ministerial and Consular Judicial Courts, by 
special statutes in 1860, and amended, respectively, afterwards in 1870 and 
1873, in which the powers and jurisdiction of the Ministers and Consuls, 
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original and appellate, were defined and conferred. No question of the 
constitutionality of these courts, or their mode of procedure, either in 
civil or criminal actions, was made by the national legislature from 1860 to 
1873, nor since that time. The United States Department of State, as late 
as 1883, in discussing the same mooted question of constitutionality of 
Consular Courts in Japan, in a well considered opinion, affirmed that: ‘The 
constitution and the laws of the United States made in pursuance of it, and 
treaties made under its authority, are to be the supreme law of the land, 
but not of any other land, nor for American citizens living in any other land.’ 
See Mi-c. Doc. No. 8, 47th Congress, lst session. The Federal courts of 
the American Union and the distinct judicial tribunals of the States themselves — 
limited in jurisdiction to their territorial boundaries —are all controlled by the 
constitution, which is the ‘supreme law’ —and permits no National or State 
laws to be enforced against its provisions. Any attempt, therefore, to deprive 
the citizen of the right of trial by jury, if made by any legislative or judicial 
tribuna) in the United States, would be ‘of course in violation of the con- 
stitution, and therefore null and void. But that attempt — or its accomplish- 
ment — made by special exceptional extra-territorial courts, themselves created 
only by the reciprocal agreement of a treaty and exercising special jurisdiction 
in a foreign territory,—would be amenable only to the treaty power and 
the legislative statute which created and organized these Ministerial and - 
Consular Courts. The act of Congress of 1860, as before recited, created the _ 
United States Ministerial and Consular Courts, and as such presented and de- 
fined the limitations of their judicial power, and defined and affixed the penal- 
ties for crimes and misdemeanors over which either of said courts should have 
jurisdiction; and so likewise directed how the civil rights, and remedies as well, 
of American citizens might be invoked and enforced by the same tribunals. 
The Act of the Congress of 1860, as amended by the Acts of 1870 and 1873, does 
not provide for either grand or petit juries, as understood and organized under 
the Federal and State Constitutions of the Union; but instead thereof, ex- 
pressly directs and ordains another and a totally different system of Minis- 
terial and Consular jurisdiction, in which grand and petit juries, as recognized 
by the common law of England and the statutes of America, find no place; and 
are, in fact, expressly ignored. The absence of this long and justly cherished 
prerogative of trial by a jury of peers of the citizen, from our Ministerial and 
Consular Tribunals in Japan and other Oriental and non-Christian lands, has 
never been regarded by the Congress of the United States as being derogatory 
to the exercise of the most complete and rightful judicial power involving the 
rights of person and property, of liberty and life. The Department of State 
of the U. S. Government has uniformly held that no possible question of conflict 
with the provisions of the Federal organic law could be invoked to undermine 
and destroy the validity of the Acts of 1860, 1870, and 1873. The De- 
partment, through successive administrations of the Federal government, has 
nurtured, so to speak, our Ministerial and Consular extra-territorial judicial 
systems, and has upheld through that service the rights of American citizens 
abroad, as well as the honor and dignity of the Republic, whether on land or on 
sea. Such authority may be well recognized, therefore, as having the force and 
respect of judicial decisions in this connection. 

“The United States Secretary of State, referring in 1882, to this question and 
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to the decision of Mr. Justice Field, of the United States Supreme Court, which 
settled the contention, pronounced the following opinion, saying that: — 

«The constitutionality of these laws has been the subject of a judicial decis- 
ion in the Circuit Court of the United States for the Ninth Circuit, and has been 
fully sustained by Mr. Justice Field in an elaborate and exhaustive opinion. 
Thus, we find a harmony of sentiment between the early executive action contem- 
poraneous with the forming of the constitution, the later executive action by 
those who are familiar with or took part in forming the legislative action by 
successive Congresses for more than a generation, and the judicial action of aw 
eminent member of the Supreme Court of the United States. This justifies us 
in thinking that the treaties in question, instead of extending the provisions of 
the constitution over ¢erritories of the Power with which they were negotiated, 
operated to take out of the jurisdiction of the local courts either the civil dis- 
putes of citizens of the United States or the criminal offenses committed by 
them, or both. It would work great injustice to hold that they operated to put 
these disputes beyond the reach of process, or those offenses beyond the reach 
of punishment, until juries could be organized under authority of law. Yet no 
one will question that, even admitting the power of Congress to decline to con- 
fer the right of trial by jury in such cases, the spirit of our constitution calls 
for laws conferring those rights when it becomes practicable to grant them.’ 
See Mis. Doc. 89, 47th Congress, page 15. 

‘The court, therefore, holds that the objections of the defendant’s counsel to 
the organization and mode of procedure of the Consular-General Court at Kana- 
gawa ure not well taken; and that the decision of the court below in overrul- 
ing said objections is accordingly approved and in all respects affirmed. 

“II, The next question, in due order of legal inquiry to be considered, is the 
present attitude of this case in its relations in this court. There is no contro- 
versy about or traverse of the fact appearing in the transcript, that there was a 
faithful compliance by the court below with all the requirements of the United 
States statutes in the conduct of the trial of the defendant. One of the Com- 
missioners differed with the Consul-General presiding, and the other asso- 
ciates. 

‘In such contingency the law, as defined in Article 4106 of the Revised 
Statutes, transfers this case, without a motion, to the United States Minister 
sitting judicially. We give the statute at length: ‘ Whenever, in any case, 
the Consul is of the opinion that by reason of the legal questions which may 
arise therein, assistance will be useful to him, or whenever he is of opinion 
that severer punishments than those specified in the preceding sections will be. 
required, he shall summon to sit with him on the trial, one or more citizens of 
the United States, not exceeding four, and in capital cases not less than four; 
who shall be taken by lot from a list which had previously been submitted to 
and approved by the Minister, and shall be persons of good repute and com- 
petent for the duty. Every such associate shall enter upon the record his judg- 
ment and opinion, and shall sign the same; but the Consul shall give the 
judgment in the case. If the Consul and his associates concur in opinion the 
decision shall in all cases, except of capital offenses, and except as provided in 
the preceding section, be final. If any of the associates differ in opinion from 
the Consul, the case without further proceedings, together with the evidence 
and opinions, shall be referred to the Minister, for his adjudication, either by 
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entering judgment therein or by remitting the same to the Consul with instructions 
how to proceed therewith.’ 

*« By virtue of the last clause of this statute it becomes the duty of this court 
to adjudicate this case either —1. ‘ By entering judgment therein,’ or, 2. ‘ By 
remitting the same to the Consul with instructions how to proceed therewith,’ 

‘In determining which of these alternative and mandatory modes of adjudi- 
cating the case at bar should be adopted by this court in the exercise of a just 
discretion, we may in that connection appropriately refer to existing statutes in 
force upon this subject, in ascertaining the proper construction to be given 
thereto, and in harmonizing apparent conflicts and ambiguities in the said 
statutes. We quote from ‘ Wharton’s International Law Digest: vol. 1, section 
125, wherein is given in extenso the ‘ Personal Instructions,’ 1885, from the De- 
partment of State to the United States diplomatic representatives, as follows: — 

‘<¢ The power of commencing original, civil and criminal proceedings is vested in 
consular officers exclusively, except that capital cases for murder or insurrection 
against the government of either of the countries named in the statute, or 
offenses against the public peace amounting to felony under the laws of the 
United States, committed by citizens of the United States, may be tried before 
the Minister. Original jurisdiction is vested in the Ministers also in cases 
where the consular officer is interested either as a party or witness. 

‘« ‘A perusal of the several sections of the existing statutes may leave the dip- 
lomatic agent in doubt as to whether it was the intention of Congress to make 
his jurisdiction in capital cases exclusively original or exclusively appellate, or 
either, as the case may be, simply revisory. Section 4084 gives to Ministers 
and Consuls in Japan, China, Siam, Egypt, and Madagascar, power to arraign 
and try ‘all citizens of the United States charged with offenses against the 
law.’ Section 4086 refers to the jurisdiction so conferred as exercisable ‘in 
both criminal and civil matters.’ Section 4087 authorizes each of the Consuls 
at ports in the above named countries to arrest and try all offending citizens of 
the United States. Section 4090 provides that capital cases may be tried be- 
fore the Minister, if cllowed jurisdiction by treaties. Section 3091 authorizes 
each of the Ministers in the countries named ‘to hear and decide all cases, civil 
and criminal, which may come before him, by appeal in cases where appeal is 
provided.’ Section 3102 provides that insurrection or rebellion against the 
Government of either of those countries, and murder, shall be capital offenses 
punishable with death; but no person shall be convicted unless the Consul 
and his associates all concur, and the Minister also approves of the conviction, 
Section 4106 provides that where the Consul shall be of the opinion that asso- 
ciates will be useful, there shall not be less than four of such associates in cap- 
ital cases. Section 4108 provides that the jurisdiction allowed by the Ministers, 
in the countries named above, shall be exercised by them in these countries, 
wherever they may be. Section 4109 provides that the jurisdiction of the 
Minister in all matters of crime, except in capitalcases * * * shall be ap- 
pellate only. 

‘< «Tf in doubt on these points it may be advisable, wherever there is a Consu- 
lar Court established, for the diplomatic agent to confine his jurisdiction to 
matters of revision and appeal, as the course most consonant with the usual 
principles of justice which it is made his duty to apply. 
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«In trials for capital offenses there must be not less than four associates, 
who must all agree with the Consul, and the opinion must be approved by the 
Minister before there can be a conviction.’ Ist Wharton’s Int. Law Dig., 
section 125, ch. 5. There is ‘doubt’ on the points suggested, and had the 
prosecution in behalf of the Government in this case invoked de novo, the 
United States Minister to assume and exercise original jurisdiction of the 
charge of murder against this defendant, that officer in his judicial capacity 
would have followed the counsel and advice of his Government, spoken as it 
was through the Secretary of State, and would have referred the prosecution to 
the established court’ of the United States at Kanagawa, as being ‘the 
course most consonant with the usual principles of justice which it is made his 
duty to apply.’ 

“The existing statutes vest, as it is seen, ‘exclusive’ power in the United 
States Consular Courts in commencing all civil and criminal proceedings, 
except that capital cases for murder and insurrection, ete., etc. —‘may be 
tried before the Minister.’ It thus gives the right to exercise this jurisdic- 
tion, but it is not compulsory or even directory. The word used is ‘may’ and 
not ‘shall’ be tried by the Minister, etc. And yet it is of judicial record, 
extending through nearly a third of a century of the history of the Consular 
Courts of Japan, that they have, without any exception, assumed and exercised 
original jurisdiction over the crime of murder, and have, in fact, condemned 
American citizens to death without legal question. The law also expressly 
provides as follows: ‘In trials for capital offenses there must be not less than 
four associates, who must all agree with the Consul, and the opinion must be 
approved by the Minister before there can be conviction.’ (Sec. 4102 R. S.) 

“These sections are called in review in this connection in furnishing the 
ground for the doubt referred to by the Department of State, and in solving the 
legal inquiry as to whether this court in the face, so to speak, of the said opinion 
and section of the statute just quoted, should exercise the power apparently 
conferred by section 4106, in now entering a final judgment for or against the 
defendant on a capital charge, unsupported by commissioners or trial in open 
court or other aids than the mere transcript; or should rather exercise the sec- 
ond prerogative conferred by statute of remitting his case to the court which 
first rightfully assumed jurisdiction over him and tried his case? To now enter 
a judgment in defendant’s case where the charge is a capital one involving 
life —not to correct error or in hearing an appeal — but deciding finally as to 
the law and the facts, is a judicial responsibility which may well cause hesitatiou 
before its assumption. Where there are doubtful constructions of the same 
laws, and a want of harmony, if not of conflict, between different sections of the 
same statute (as is true of the Acts of 1860, 1870 and 1873), then that construc- 
tion which comes nearest to preserving the spirit of the law, and nearest to the 
substantial reconciling of conflicts, is the one which all just law tribunals will 
adopt and obey. Certainly Congress did not intend to confer concurrent juris- 
diction upon ministers and consuls over the same offenses. This court, there- 
fore, in the present status of this case, in view of the premises, deems it alike 
due to the defendant, the government, and to the Consular-General Court, and 
to all the rules of legal construction in such contingencies, to remit this case 
back to the last named tribunal, ‘ with instructions how to proceed’ in the 
tuture trial thereof. In so doing this court acts clearly and unquestionably un- 
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der the second alternative of the statute, and is not fortunately therefore left to 
the exercise of any doubtful power. If defendant, to illustrate, is hereafter con- 
victed of murder by a concurrence of the Consul-General and his associates, the 
United States Minister will have a sufficiently grave and inexorable duty to per- 
form, in approving or disapproving the verdict and judgment of the court 
below. 

‘‘Tf he is convicted by concurrent verdict of a lower grade of felony than 
murder, then the judgment will be final, from which no appeal can be made to 
this or to any other court. If there should, as in the first trial, be again a failure 
to concur unanimously in opinion as to the judgment, then the case, by a second 
transcript of the record, would appear again before this court for its action in 
the premises, with possibly different and additional testimony, as of a trial 
de novo. The failure to concur in opinion and judgment, as in the first trial, by 
all the analogies of American jurisprudence, is in effect the same as a ‘ mis- 
trial,’ and especially under the statutory laws of England and America. A 
failure to agree unanimously in criminal trials to a verdict, under the statutes 
of the United States, is a mistrial and places the defendant in statu quo, who 
must be tried again by another ‘jury of his peers’ distinct in personnel, but 
with the same legal qualifications as before. The same magistrate, however, 
may preside, under the ancient authority of the laws, as in the former trial of 
the defendant. The ends of justice alike to the government and to the defense 
are thereby secured, and the undoubted right to be confronted in person by his 
accusers, and the witnesses for and against the government; while the majesty 
of the law for the protection of both parties, may be exercised and invoked 
freely, and of right, by both the government and the citizen. The law demands 
a * speedy and public trial.’ We do not hesitate to express the opinion, with all 
becoming deference to the legislative power, that, to literally and strictly construe 
the 4106th section of the Revised Statutes, and without reference to, or read 
in connection with the section which expressly gives original jurisdiction to 
Consuls in capital cases, and only the power to revise, to approve or con- 
demn, to the Minister, and that authority without any qualifications or excep- 
tions, — would be to establish a precedent, andin practice, the jirst which would 
be in violation of the spirit of the law, as administered for more than u third of 
a century of English and American judicial history. More than once has the 
United States Congress been invoked to correct and harmonize the ambiguous 
provisions of those different sections of the statutes. Such exercise of power 
would be tantamount to assuming original jurisdiction of this case after such 
‘original jurisdiction’ had already been rightfully assumed and exercised 
by the Consular Court below. This court, under article 4109 of the United 
States Revised Statutes, must exercise original and exclusive jurisdiction, ex 
necessitate rei, in all civil and criminal causes where consular officers of the 
United States may be either witnesses or parties litigant in the case. 

‘* But in capital offenses for murder or insurrection against the government 
of Japan, or for offenses against the public peace amounting to felony under the 
laws of the United States, while the exercise of original jurisdiction is appar- 
ently concurrently conferred upon the minister, it is a discretionary power, and 
certainly not exclusive in terms or intention; and may or may not be exercised 
at the will and at the discretion of the Minister himself, and especially in all 
cases when there is a consular officer present to discharge these high judicial 
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functions, as indicated by the Department of State in the learned opinion to 
which we have referred. In the Consular-General Court for the port of Kana- 
gawa, before which tribunal the case at bar was tried, the cause celébré of the 
People of the United States v. Ross, charged with murder, was tried and the 
defendant found guilty and sentenced todeath. So likewise by the United States 
Consular Court at Osaka and Hiogo, the case of People of the United States 
against O’Neil was tried for murder, but found guilty of manslaughter, etc. 
“The constitutionality of these proceedings and trials, as well as the com- 
petency of these courts, as we have already had occasion to observe, passed in 
review before the Circuit Court of the United States in California, and the com- 
petency of the courts in all things affirmed. In all other cases the statute is 
explicit in conferring on the Ministerial Court only appellate powers. From 
judgments of the court in criminal cases there is no appeal even to the Minis- 
terial Court. The Minister may approve or disapprove of judgments affixing the 
death penalty, and may ‘remit,’ after review of the record, as in the present 
case, where there is no unanimous concurrence of Consul and associates in the 
case, to the Consular Court, ‘ with instructions how to proceed’ in the new 
trial. But this is the extent and limitation of the Ministerial Courts. After 
a careful, painstaking examination of the authorities and in view of the 
doubtful construction of the various sections cited of the statutes in this 
connection, and following the instructions of the Department of State of the 
United States government advising the exercise of only appellate powers, etc. 
(save when the Consuls are in fact disqualified by interest or by being wit- 
nesses), this court, under article 4106, hereby remits the case of the People of 
the United States v. John Kernan, charged with the crime of murder, to the 
Consular-General Court, at and for the port of Kanagawa, with the following 
instructions, as required by the statutes in such case made and provided. 


— INSTRUCTIONS. 


‘© 1, On the new trial of this defendant the Consul-General is instructed that 
not less than four commissioners with qualifications as required by the statute 
(Art. 4106) shall be selected to assist him in the trial. The former commis- 
sioners, sitting in the first trial, will not be competent to sit in the second trial 
of said case. 

“©2. The defendant will be regarded as occupying the same legal status as 
before arraignment, or pleading to the charge on the former trial. The court 
will therefore proceed to the trial as if de novo, and following as far as applica- 
ble the analogies of the practice of the courts of the United States relating to 
mistrials by juries failing to agree in criminal trials when the same is not vio- 
jative of the Revised Statutes in matter of law. 

“3, The defendant will be entitled to have ‘a speedy and public trial’ be- 
fore the court, organized as the laws require, with the rights to demand pro- 
cess; to procure witnesses, and enforce their attendance; to have the said 
witnesses to be personally present at the trial when testifying (subject to the 
statutory exceptions hereafter named); and to be heard in his defense by him- 
self, or his counsel before the court. The court decides all questions of fact 
and of law (U.S. v. Ross, Kanagawa). If,in the event any witness who testi- 
fied on the former trial shall be absent and beyond the jurisdiction and process 
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of the court, and whose testimony is desired by either the prosecution or the 
defense, or by the court or the associates, then the testimony of such former 
witness duly and legally taken and recorded among the records of the case, — 
may be introduced and read in evidence in the second tria]. The defendant on 
his own part must be personally present during his trial. 

‘“4, The court and his associate commissioners, in order to render a valid and 
legal verdict and judgment, must unanimously concur in opinion, and failing to 
so concur, the case, as directed by Article 4106 of R. S., will be transferred to 
the Ministerial Court for its action in the premises, ‘without further proceed- 
ing’ and as in former transfer. 

‘*5, The defendant is charged with the crime of murder; but the court, under 
the express and clearly defined provisions of the statutes, will recognize that 
mandate of the law which says that * * * ‘in all criminal proceedings the 
complaint shall charge but only one offense; but the defendant may be convicted 
of any lesser necessarily included within the greater one charged’ (as that of 
‘manslaughter when the charge is ‘‘murder’’). See U. Courts in Japan — 
Scidmore’s Digest, p. 121. 

*““The crime of manslaughter is in legal constructions always included within 
the crime of murder, and hence the court may find the defendant in the second 
trial either guilty, as charged, of murder, affixing the penalty of death, or find 
him guilty of manslaughter, with imprisonment or fine, or both. The judg- 
ment in either event will be legal and in accordance with all the precedents of 
decisions of the American courts, as well as the statutes themselves. 

**6. Under the plea of ‘not guilty’ the defendant may interpose proof of 
insanity as a lawful and complete defense to the charge of murder. Insanity 
defined in recognized authorities on medical jurisprudence, and when ascer- 
tained as a matter of fact by actual testimony of medical experts or otherwise, 
is a competent defense to all criminal prosecutions. 

‘But the insanity must be proven as a fact to exist beyond any ‘ reasonable 
doubt’ at the time of the commission of the offense charged against the defend- 
ant. While the primary presumption of innocence is in favor of the defendant 
always until proven to be guilty by competent testimony, it will be borne in 
mind by the court below that, when the plea of insanity is interposed the 
presumption of the sanity of the defendant must also be recognized as existing 
at the time of the alleged commission of the crime; that presumption must and 
can only be removed by testimony showing beyond any ‘reasonable doubt’ 
that the insanity existed at the time of the killing. When the law is violated 
by the commission of crime — (‘ high crimes or misdemeanors,’) the legal pre- 
sumption at once arises that the defendant charged, criminally intended to com- 
mit the offense with malice aforethought, and the burden of proof to remove such 
legal presumption rests on the shoulders of the defendant. The transcript of 
the record of the case at bar discloses the fact that the defendant set up under 
his primary defense of insanity the auxiliary or secondary plea, that at the time 
he killed the deceased (one Halversen) he was in fact suffering from ‘delirium 
tremens,’ and, therefore, insane, and consequently without motive to commit 
crime and ignorant of the commission of the act and of its consequences. This 
court does not propose, nor is it necessary to comment on the weight of testi- 
mony for or against the defendant on the first trial of his case, and recurs to 
these facts at this time only to pronounce his opinion and instructions, as the 
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law requires, to the court below, that ‘delirium tremens,’ when its diagnosis 
conforms strictly to the definitions of the standard authorities of the schools 
of medicine, or with the actual practice of learned doctors of medicine and their 
scientific indicia of the disease exist at the time of the commission of the crime 
by the person alleged as suffering from the malady, — that then, and in that 
event, such defense with such proof will entitle defendant to an acquittal. At 
the same time the proof of the existence of delirium tremens must be clear 
and without uncertainty. This should be based either on the positive tes- 
timony of medical experts who examined defendant at the time or imme- 
diately before or after the commission of that act, or if not present, then by the 
next best testimony of medical opinions based on the given hypothetical tes- 
timony of others in unprofessional life who did observe the condition, mental 
and physical, of defendant at the time ofjthe commission of the crime, or imme- 
diately before or after the said act. The indications of ‘delirium tremens’ 
as gleaned from the standard authorities on ‘ Medical Jurisprudence’ are well 
marked and in a great majority of cases, indicate and herald the approach 
of this dreadful malady by certain admonitions, familiar to the medical fac- 
ulty and not unknown to the observer even in unprofessional life. There are 
instances on record of its sudden uppearance without warning of its coming; 
but these are the exceptions and not the general rule in this form of delirium. 
The eminent medical experts who testified in this case in the court below, while 
not by any means concurring in opinion, gave their testimony as medical 
experts, on a statement of facts as testitied to by other witnesses on the trial. 
The defense sought by that medical testimony to establish the existence of 
‘delirium tremens’ (and therefore insanity) from act and conduct of the 
defendant, mental and physical, mostly occurring and observed after killing of 
the deceased (Halversen) by the defendant. Reasoning from effect back to 
cause, the major part of this testimony established the belief in the minds of the 
medical experts or a majority of them, that defendant must have committed the 
act when suffering from ‘ delirium tremens.’ The minority of the medical wit- 
nesses testified that in his opinion defendant was not suffering from that disease 
at the time, mainly on the ground that no marked indications of ‘delirium tre- 
mens’ were proven to have been observed in defendant prior to the killing of de- 
ceased orafterward. The court refers to this fact of the recorded testimony of 
the experts in order to observe that the court below must regard (as was done 
doubtless, on first trial), the testimony of doctors of medicine of recognized 
standing as largely and intelligently aiding the court in deciding the true facts 
of any case involving insanity of the character alleged; but it is not to be 
held conclusive of such an issue on hypothetical testimony, and especially 
when there is any conflict of medical opinions. .The testimony of the medi- 
cal experts was based on the admitted hypothesis that if the testimony 
of the prisoner himself (who was an important witness in his own be- 
half) be true as to his (defendant’s) mental and physical condition imme- 
diately before or soon after the killing of the deceased, and coupled with a like 
hypothesis of the truth of other testimony as well as the defendant’s. On such 
hypothesis only their opinion was formed and submitted to the court. It is not 
our purpose, we again repeat, to infringe upon the prerogative of the court 
below in a future trial, and these references are made only as a predicate for 
the instruction that, in the total absence of any medical or other testimony as 
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to the actual condition of defendant at the time of the killing of deceased, and 
in the absence of any testimony showing the approaching indications of ‘ de- 
lirium tremens’ before said killing in any trial for murder or other crime, the 
testimony of a defendant charged with said murder and on trial for his life, 
with all the motives of self-preservation to discredit his testimony, the said tes- 
timony, we repeat, of such a witness and prisoner, must be received with great 
caution and its credibility measured by those standards and motives of self- 
interest and self-perservation which in all ages have warped and weakened 
human testimony. It was not until a comparatively recent period in the his- 
tory of our jurisprudence that the privilege of testifying in his own behalf was 
permitted at all to the defendant in any court in criminal trials in England or 
America, and while admitted in more recent times to a limited extent, it is never 
admitted to go to juries in any country save under and by cautious warning of 
the courts in their charges on the weight of evidence of such witnesses. The 
Consular-General Court, on the second, as in the first tria! of this case, must be 
the sole judge of the degree of credibility to be given to the testimony of all 
witnesses; and under the laws, and instructions of this court hereby given in 
charge as directed by section 4106 of the Revised Statutes, the verdict of the 
court acquitting or convicting defendant will be rendered. 

“The foregoing opinion as required by the statute in such case under R. S., 
sec. 4106 is herewith given as instruction to the Consul-General of the United 
States at Kanagawa and will be duly certified and transmitted to that officer 
for his observance in all respects in the new trial of the case of the People 
of the United States against John Kernan, No. 30, charged with murder as 
appearing from the official transcript of the record now in this court. 

**In support of the said foregoing opinion and instruction the following au- 
thorities are relied upon, and to which reference is hereby made :— 

«The constituents of murder. 

‘See Elementary Authorities, 4th Biackstone, page 25. 

** Bouvier and Abbott’s Law Dict., under head of murder. 

**Medical authority on ‘delirium tremens’ and Acute Alcoholic Intoxica- 
tion and their symptoms. See Diseases of Nervous System by Dr. Hammond, 
page 899, and ‘Taylor’s Medical Jurisprudence,’ head of ‘ Feigned Insanity’ 
vol. 2, page 494, 53 seq. — Idem 501, Chap. 94 and sequitur. 

**The court refers to the following authorities, which discuss and decide the 
law governing admissibility of evidence and what constitutes the best evi- 
dence in cases where defense relies upon insanity, ‘ delirium tremens’ and 
temporary insanity commonly produced by voluntary intoxication. Whar- 
ton’s Crim. Law, p. 49, sec. 51; Wharton’s Crim. Law, p. 51 and notes; 
Greenleaf on Evidence, vol. 1, sec. 374; Greenleaf on Evidence, vol. 3, page 466; 
Bishop’s Crim. Law, vol. 1, sec. 417 e¢ sequitur; Russell on Crimes, page 19; 
Bishop’s Crim. Law, vol. 1, page 406; Government’s Evidence, vol. 3, sec. 6; 
Lawson on Presumptive Evidence, page 434, and the leading case of the United 
States versus Drew, reported in ‘ Leading Crim, Cases,’ page 133, and note on 
the plea of ‘ delirium tremens’ and the plea of drunkenness and acute alcohol- 
ism, where the point is settled that ‘delirium tremens,’ the remote cause of 
which is habitual drunkenness, is as much an excuse for crime as insanity pro- 
duced by any othercause. That leading authority holds that in such condition 
the criminal intent is wanting and the voluntary drunkenness cannot be added 
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to the corpus delicti, and thus constitute a union of criminal intent and wrong- 
ful overt act necessary to constitute a crime. Numerous American adjudged 
cases are harmonious on this point, and the doctrine is well settled. The same 
leading authority, supported by the general almost unanimous concurrence of 
American authorities, decide that ‘ voluntary drunkenness when not amounting 
to insanity is not a sufficient excuse for crime committed while under its influ- 
ence is a principle alike of natural and municipallaw, * * * and that it may 
be questioned, therefore, whether drunkenness aggravates a crime; but it is 
abundantly settled, upon ancient and modern authorities, that it is nota com- 
plete defense to any criminal act.’ 

‘¢ This court cannot close this opinion without testifying earnestly to the ability, 
learning, and fidelity brought to the aid of the United States and the defendant 
by their respective counsel who appeared in the court below, as indicated by 
the briefs of their arguments filed in the transcript of this record. At the same 
time this court, while exercising, for the reason submitted, the clearly manifest 
and unambiguous discretionary power conferred by the law, to remit this case 
for a second trial; and while directed to transmit his instructions how to pro- 
ceed, etc., to the Consular Court, nevertheless the discharge of the duty of giving 
said instructions in this instance is deemed to be practically and wholly unneces- 
sary. The rulings and decisions of the law of this case by the Consular-General 
Court of the United States furnish gratifying assurance by their learning and 
correctness, that the legal rights of both the Government and the defendant will 
be hereafter preserved and vindicated by that tribunal. A new trial of said 
defendant John Kernan is accordingly hereby ordered to be had at a session of 
the said court, to be holden by said Consular-General Court, at the place desig- 
nated by the statutes, and at such time as shall be appointed by order of and 
under the discretion of the court; due and timely notice whereof shall be given 
to the defendant, John Kernan, on the receipt of the opinion and mandate of 
this court. Ordered accordingly. 

Done at Tokio, Japan, on the 15th day of October, Anno Domini, 1887. 

(Signed) RicHAaRD B. HUBBARD, 
Envoy Extraordinary and Minister Plenipotentiary of the United States of 
America, acting judicially. 


Mr. Justice MILLER ON THE Jury System. — Concerning the article 
on this subject from the pen of this eminent judge printed in our last, 
the Albany Law Journal says: — 


‘¢The opinions of Mr. Justice Miller on trial by jury, which are published in 
the current number of the AMERICAN Law REviEew, and from which we pub- 
lished some extracts last week, will be of great interest as coming from one of 
the weightiest sources in this country. It gives us great pleasure to find that ° 
the opinions which we have for years expressed on this topic in this journal are 
in harmony with those of this eminent jurist. He believes in trial by jury; he 
does not believe that judges are equally well fitted to try facts; and he believes 
in a verdict of nine or some such number. It is superfluous to go over this 
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ground again, but we would urge the argument that it is astonishing that there 
are so few disagreements of juries, and so few verdicts that shock the public 
sense, and that it would be impossible to collect twelve judges who would agree 
half so often, or half so often satisfy the general sense. The theory of a one- 
man jury, or of the same jury in all cases in a given neighborhood, or of a jury 
known to the parties beforehand, is unsafe and impolitic, for reasons which have 
often been urged. We commend the perusal of Mr. Justice Miller’s temperate 
and well-considered paper to all our profession.” 


BOOK REVIEWS. 


BOOK REVIEWS. 


Law OF DoMICIL. A Treatise on the Law of Domicil, National, Quasi-National and Muni- 
cipal, based mainly upon the Decisions of the British and American Courts. With 
Illustrations from the Roman Law and the Modern Continental Authorities. By M. W. 
JACOBS. Boston: Little, Brown & Co, 1887. pp. 600 and xly. 


This is a very able and learned treatise on the subject of Domicil in its several 
phases, National, Quasi-National, Municipal. It is not often that a legal work 
comes to us which shows at once and conclusively as this work does, that it is 
the work of a scholar and a jurist. The author states the principles of the sub- 
ject, after a broad investigation of the Civil law, as well as the English and 
American law. 

His critical examination of the authorities and his clear statements of his 
conclusions are equally to be admired. His style of writing is clear, accurate 
and terse. 

The only other general treatises on this subject are the English works of Philli- 
more and Dicey and Round. The two first named are works of great excellence, 
written by distinguished men, and are authorities upon the subject. They cite 
only a few of the American cases. Various phases of the American law are stated 
in single chapters of the works of Story, Kent, Bishop, Parsons, Wharton and 
others. The present work will be indispensable for the thorough investigation 
of any of the topics of which it treats. 

The work is divided into twenty-seven chapters, the titles of which show the 
scope of the work, and are as follows: — 


I. Introduction. 
II. Uses of Domicil. 
III. Definitions. 
IV. General Rules. 
V., Classification of Domicil. 
VI. Domicil of Origin. 
VII. Change of National and Quasi-National Domicil. 
VIII. Change of Municipal Domicil. 
IX. Reverter of Domicil. 
X. Domicil of Particular Persons. 
XI. Domicil of Particular Persons (continued)— Infants. 
XI. Domicil of Particular Persons (continued)— Non Compotes and 
Paupers. 
XIII. Domicil of Particular Persons (continued) — Prisoners, Exiles, 
Refugees, etc. 
XIV. Domicil of Particular Persons (continued) — Invalids. 
XV. Domicil of Particular Persons (continued)— Soldiers and Sailors. 
XVI. Domicil of Particular Persons (continued)— Public Civil Officers. 
XVII. Domicil of Particular Persons (continued) Ambassadors and Consuls. 
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XVIII. Domicil of Particular Persons (continued) — Students. 

XIX. Domicil in Particular Places. 

XX. Criteria of Domicil or the Evidence by which Domicil is shown. 

XXI. Criteria of Domicil (continued)— Residence and Lapse of Time. 
XXII. Criteria of Domicil (continued)— Residence of Wife and Family. 
XXIII. Criteria of Domicil (continued)— Residence and Engaging in Business, 

Mode of Living, Ownership of Real Estate, etc. 
XXIV. Criteria of Domicil (continued) — Double Residence. 

XXV. Criteria of Domicil (continued)— Place of Death and Burial. 

XXVI. Criteria of Domicil (continued)— Public Acts: Naturalization, Voting, 
Payment of Taxes, Holding Office, etc. 

XXVII. Criteria of Domicil (continued)— Declarations, Oral and Written; 
Testimony of Person whose Domicil is in Question as to his Intention. 


It seems to us that the author erred in quoting from the Civil law in Latin, 
These quotations should have been translated. We fear the profession in gen- 
eral will stumble over the Latin, or will skip it altogether. Latin may do well 
enough for lawyers who are likely to be engaged in international questions; 
but this work is likely to go into the hands of the profession in general through- 
out the country, and to be used chiefly in the investigating of questions of 
domicil between the States, or of questions of municipal domicil rather than 
questions of international law. Good English is a language good enough for 
most lawyers. 


The work is beautifully printed at the University Press, Cambridge. 


MARYLAND Dicest. Digest of the Maryland Reports: comprising Volumes XLVI. and 
LXV. inclusive. By THOMAS P. DORSEY, of the Maryland Bar. 


Baltimore: John 
Murphy & Co. 1887. pp. 330 and xxviii. 


This Digest is a good looking volume, well printed on heavy paper. The 
matter is well arranged. One excellent feature of it is the frequent statement 
of the general subject of a decision in a single line. We doubt not the work 
has the merit of accuracy. It has the look of accuracy. It bears the certifi- 
cate of the judges of the Court of Appeals of Maryland, who say they have ex- 
amined the work so far as they had been able to do so. ‘* [t was submitted to 
us in manuscript, and to have examined it so as to be able to say whether it is in 
every respect, accurate, and entirely free from error would have taken nearly a 
year of our time. We have found, however, that it is well arranged, the matter 
well distributed under appropriate heads, and have no hesitation in certifying 
that in our opinion itis a work of high merit, will be of great value and service 
to the profession, and deserves the patronage of the State; and, so far as our ex- 
amination has gone, is, in our opinion, a faithful Digest of the opinions of the 
Court of Appeals comprised therein.’’? We, as editors, cannot spend a year in 
testing the accuracy of the work. It is not every work, however, that bears 
the stamp of authority in the degree that this does. 

We cannot but express the wish that the author had made a complete digest 
of the decisions of the Maryland courts from the beginning down to the pres- 


ent time, with concise summaries of the points decided, so that the whole could 
be included in one volume. 
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CRIMINAL CONSPIRACIES. R. 8S. WRIGHT and Hampron L. CaRsoN. Blackstone Pub- 

lishing Co. Philadelphia. 1887. 

Although the law of criminal conspiracy probably has existed from the earli- 
est period of the common law, certainly since the statute of conspiracy (33 Edw. 
I. St. 1, Anno 1305), yet there was no separate work on the subject until 1873, 
when ** The Law of Criminal Conspiracies and Agreements ’’ was published in 
England. That work dealt entirely with the English law of conspiracy from its 
earliest history down to 1872. In speaking of it Sir J. F. Stephen said: ‘* Mr. 
R. S. Wright, in a work of remarkable learning and ability, collected and com- 
mented, with a special view to this particular subject, upon every case ever 
decided upon the subject of conspiracy.’’ 

On October 1, 1887, the Blacksténe Publishing Company, Philadelphia, Pa., 
brought out, in a single volume, Wright’s work and ‘‘The Law of Criminal 
Conspiracies and Agreements as found in the American Cases,’’ by Hampton L. 
Carson of the Philadelphia bar, which is the first distinct American book on 
this important branch of criminal law. It opens with a ‘‘General View” of 
the law relating to the crime of conspiracy, giving in a few concise sentences a 
full, cleer outline of the entire development of this branch of law. 

This is followed by a chapter on “The Origin and History of the Law of 
Criminal Conspiracies,’’ in which is given a full discussion of the American 
view. The author, in a few succinct sentences, states,the facts of each case 
presented, with careful discrimination, quotes the pith of the judicial decisions, 
and, when occasion requires, criticises and comments on the statement of law in 
clear, terse language. 

‘The Nature of the Crime”’ is the title of the second chapter, which is divided 
into two sections. I. AtCommon Law. II. By Statute. Under the first section 
the law of the different States is discussed in three classes, the law of the State 
which has best enunciated a doctrine forming the nucleus around which other 
States, entertaining the same view, cluster. At the end of this section is a 
masterly résumé of the subject, which clearly points out the author’s conception 
of the existing law. This plan of discussion is followed in other chapters 
where it becomes necessary. 

The second section deals with a general discussion of the statutes of the dif- 
ferent States. 

In the third chapter all conspiracies held to be indictable are enumerated 
and arranged into classes. The class relating to the rates of wages, strikes 
and boycotts, is elaborately treated. All the cases on the subject are noticed 
and all the important ones discussed, and the rare ones copiously quoted. 
Where any of these had been modified by statute, the modification is noted. 
The author’s summary of the result of these cases is as follows: — 

‘The result of all the cases, ignoring matters of detail or special circum- 
stances, appears to be as follows: Workmen may combine lawfully for their 
own protection and common benefit; for the advancement of their own inter- 
ests, for the development of skill in their trade, or to prevent overcrowding 
therein, or to encourage those belonging to their trade to enter their guild; for 
the purpose of raising their wages, or to secure a benefit which they can claim 
by law. The moment, however, that they proceed by threats, intimidation, 
violence, obstruction, or molestation, in order to secure their ends; or where 


H 
f 
H 
| 
| 


142 BOOK REVIEWS. 


their object be to impoverish third persons, or to extort money from their em- 

ployers, or to ruin their business, or to encourage strikes or breaches of con- 
tract among others, or to restrict the freedom of others for the purpose of 
compelling employers to conform to their views, or to attempt to enforce rules 

* upon those not members of their association, — they render themselves liable to 
indictment. ‘The rights of workmen are conceded, but the exercise of free will 
and freedom of action, within the limits of the law, is also secured equally to the 
masters.’ ”’ 


Chapter IV. contains the requisites of indictment, with notes of cases and the 
rules in different States. 

Chapter V. deals entirely with the rules of evidence in trials of conspiracy, 

Chapter VI. with judgment, sentence and merger. 

To these are added two appendixes, one giving the statutes of the United 
States and the States in full, with references to cases; the other forms of in. 
dictments taken from the great leading cases of conspiracy. 

The indexes to the different works, and to the cases cited in each are com- 
plete, their arrangement excellent. 

Mr. Carson has given the profession a work which supplies a long felt need. 
His arrangement of the work is simple, logical and effective. 
this intricate subject is masterly. 


His treatment of 
He has in aclear, vigorous style pointed out 
the pivots on which the law has turned, and has brought order out of chaos. 

It is a work that should be in every library, that should be studied by every 
employer of labor. 


A. J. SELFRIDGE. 


RAWLE ON COVENANTS FOR TITLE. A Practical Treatise on the Law of Covenants for 
Title. By WILLIAM HENRY RAWLE, LL. D. Fifth Edition, revised and enlarged. Bos- 
ton: Little, Brown & Co. 1887, 

Rawle on Covenants for Title is well known to the profession, and has a 
standard value. In the present edition of the work, its fifth, the author has 
made some changes. He has adopted the use of sections, and has re-arranged 
some of the subject-matter, notably in the chapter on the ‘Covenant of War- 
ranty,’’ which he has amplified, and in which he has inserted matter formerly 
treated in other chapters. To the American practitioner this is a desirable 
change, since covenants of warranty are relatively of so great importance. 

In the matter of authorities, both the text and foot-notes are conformed to the 
late text-books and decisions, and the author has carefully kept pace with adju- 
dicated law. 

In this connection, it is proper to remark that the frequent use by the author 
of such descriptive terms as recent,’’? “‘somewhat recent’? and very re- 
cent,’’ in reference to cases, is not to be commended. Such terms are at best 
only relative, and as they are applied, somewhat indiscriminately, to periods of 
time varying from one to twenty or thirty years, they are likely to be misleading 
to the reader. 


But this is, after all, merely a question of style, and does not materially de- 
tract from the substantial value of the book. 
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BOOKS RECEIVED. 
Hubbell’s Legal Directory for 1887. The Hubbell Legal Directory Com- 


pany, New York: 293 Broadway. pp. 1053. 


Principles of the Law of Contracts, as Applied by the Courts of Law. By 
Theron Metcalf. Secondedition. By Franklin Fiske Heard. Boston: Charles 
C. Soule. 1888. pp. 433. 


A Treatise on the Law of Sales of Goods, Wares and Merchandise as 
affected by theStatuteof Frauds. By Jolin F. Baker, LL. B., of the New York 
Bar. Chicago: Callaghan & Company, Law Book Publishers. 1887. pp. 611. 


A Treatise on the Statutes of Elizabeth against Fraudulent Conveyances, 
andthe Law of Voluntary Dispositions of Property. Second Edition. By 8S. 
W. Worthington, M. A., of Christ Church, Oxford, and the Inner Temple, Bar- 
rister-at-Law. London: Stevens & Haynes, Bell Yard, Temple Bar. Boston: 
Houghton, Mitllin & Co., The Riverside Press, Cambridge. 15887. pp. 647. 


The American Reports, Containing all Decisions of General Interest De- 
cided in the Courts of Last Resort of the Several States, with Notes and 
References. By Irving Browne. Vol. 59. Albany: John D. Parsons, Jr., 
Publisher. 1886. 


The American Decisions, Containing the Cases of General Value and 
Authority Decided in the Courts of the Several States from the Earliest 
Issue of the State Reports to the Year 1869. Compiled and annotated by A, 
C. Freeman. Vols. 93, 94. San Francisco: Bancroft-Whitney Co 1888, 


A Treatise on the Law of Riparian Rights, as the Same is Formulated and 
Applied in the Pacific States, Including the Doctrine of Appropriation. 
By John Norton Pomeroy, author of Works on Constitutional and International 
Law and on Equity Jurisprudence. Revised and edited by Henry Campbell 
Black, M. A., author of a work on Constitution Prohibition. St. Paul, Minn.: 
West Publishing Co. 1887. 
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DIGEST OF CASES IN THE LAW PERIODICALS. 


(The purpose of this department of the REVIEW is to advise the profession of the points 


decided in the latest reported cases of importance, and to show how complete reports of 
To this end, a syllabus of each case is given, together with the 


the same may be obtained. 
hame, date and page of the journal where the case is reported. ] 


NAME. 
Albany Law Journal, 


American Law Record. 
American Law Register. 


Atlantic Reporter. 


Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 


Central Reporter. 
Chicago Legal News. 


Criminal Law Magazine 


Reporter. 
Daily Register. 
Federal Reporter. 


Insurance Law Journal. 


Irish Law Times. 


Journal of Jurisprudence. 


Law Journal, 
Law Times. 


Lancaster Law Review. 


Legal Adviser. 
Legal InteHigencer. 
Legal News. 


Luzerne Legal Register. 
Maryland Law Record. 
New England Reporter. 
Northeastern Reporter. 
Northwestern Reporter. 
New Jersey Law Journal. 
Pittsburg Legal Journal. 


Pacific Reporter. 


Railway and Corporation Law 


Journal, 
Reporter. 


Southeastern Reporter. 


Southern Reporter. 


Southwestern Reporter. 
Supreme Court Reporter. 
Virginia Law Journal. 


Washington Law Reporter. 


Weekly 
Western Reporter. 


ABANDONMENT, see MARINE INSURANCE. 


aw Bulletin. 


ABBREVIATION, 
Alb. L. J. 
Am. L. Rec, 


Cent. Rep. 


Irish L. T. 


. Adv. 


Leg. N. 
. Reg. 


West. Rep, 


ADDRESS. PUBLISHED. PRICE, 
Albany, N. Y. woul. 15 
Cincinnati, O. Monthly. 50 
Philadelphia, Pa. Monthly. 50 
St. Paul, Minn. Weekly. 5 
Toronto, Can. Fortnightly, — 
Toronto, Can. Monthly. =~ 
St. Louis, Mo. Weekly. 3 
Rochester, N. Y. Weekly. _ 
Chicago, Ill. Weekly. 10 
Jersey City. Monthly. 
New York. Daily. 5 
St. Paul, Minn. Weekly. 20 
New York. Monthly. 50 
Dublin, Ireland. Weekly. 
Edinburg, Scotland. Monthly. _ 
London, Eng. eekly. 6d 
Scranton, Pa. Weekly. 
Lancaster, Pa. Weekly = 
Chicago, Ill. Week.y. - 
Philadelphia, Pa, Weekly. 
Montreal, Can. Weekly. 10 
Wilkesbarre, Pa. Weekly. 10 
Baltimore, Md Weekly. 10 
Rochester, N. ¥. Weekly. 
St. Paul, Minn. Weekly. 25 
St. Paul, Minn. 
Newark, N. J. Monthly. 25 
Pittsburg, Pa. Weekly. = 
St. Paul, Minn. Weekly. 3 
New York, N. Y. Weekly. — 
Boston, Mass. Weekly. 20 
St. Paul, Minn. Weekly. 25 
St. Paul, Minn. Weekly. 5 
St. Paul, Minn. Weekly. 
St. Paul, Minn. woos: 50 
Richmond, Va. Monthly, 50 
Washington, D. C. Weekly. 10 
Columbus & Cin., O. Weekly. - 
Rochester, N. Y. Weekly. - 


ACCEPTANCE, see SALES OF PERSONAL PROPERTY. 


ACTIONS, see CORPORATIONS; MUNICIPAL CORPORATIONS. 


ACCUSED AS WITNESSES, see WITNESSES. 


ADVERSE POSSESSION, see QUIETING TITLE. 
ADVERTISING, see ConTRACT. 
APPEAL, see REMOVAL OF CAUSE. 


APPROVAL, see SALES OF PERSONAL PROPERTY. 
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Atl. Rep. 

Can. L. J. 

Can. L. T. 

Ch. Leg. N. 
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Cr. L. Mag. 

Daily Reg. 

Fed. Rep. 

Ins. L. 

Jour. of Jur. 

L. J. 

L. T. 
Lan, L. Rev. 

Leg 

Leg. Int. 

be 

N. Eng. Rep. 

N. East. Rep. 

N. W. Rep. 

N, J. L. 

Pittsb. L. J. 

Pac. Rep. 
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: Rep. 

8. E, Rep. 
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up. Ct. Rep. 
Va. L. J. 
Wash. L. Rep. 

Week. L. B. 
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ARBITRATION, see SALVAGE CONTRACT. 
ASSESSMENT, see RAILWAY COMPANIES; TAXATION. 


ASSIGNMENTS, see CORPORATIONS; CREDITOR’S BILL; HOMESTEAD; VENDOR'S 
LIEN. 


ATTORNEY AND CLIENT.—[Fees] — Standard of compensation of attorneys 
and counsel. —Counsel are entitled for their services to what those services could 
have been obtained for under a contract made in advance. — Middleton v. Bankers, etc., 
Tel. Co., U. 8. Cir. Ct. E. D. Pa., 32 Fed. Rep. 524. 


2.—. Presumption in favor of authority of attorneys,—Attorneys at law are 
officers of the court, and are presumed to act under high professional obligations, for 
the faithful discharge of which they are summarily responsible. When their appear- 
ance is entered in a case, it is presumed to be done by the authority of their principals, 
and whatever is done in the progress of the cause, is esteemed as the act of, and bind- 
irg on, their clients. — Electric Lighting Co. v. Leiter, Sup. Ct. D. C., 15 Wash. L. Rep. 
832. 

3.—. [Public Policy —Tax Title] — Purchase by attorney of tax title against 
client. — Public policy demands that there should be no temptation on the part of any 
one occupying the important relation of an attorney to make private gain out of the 
subject-matter of his professional employment, and therefore the purchase by an attor- 
ney at a tax sale of land in litigation, in opposition to the title of his client, is inconsis- 
tent with his relation to his client, and void. — [The court cite: Week’s Attys., secs. 274- 
277; Wright v. Walker, 30 Ark. 44; Wade v. Pettibone, 11 Ohio, 59; Zeigler vr. Hughes, 55 
Ill. 288; West v. Raymond, 21 Ind. 305; Simpson v. Lamb, 7 El. & Bl. 90.] — Cunningham v. 
Jones, Sup. Ct. Kan., 15 Pac. Rep. 572. 


Sse 


—. See CORPORATIONS, 
ATTORNEY-GENERAL, see Equity. 

BAGGAGE, see CARRIERS OF PASSENGERS. 

BANK CHECK, see NEGOTIABLE INSTRUMENT. 

BILL OF EXCHANGE, see NEGOTIABLE INSTRUMENT. 

BONA FIDE HOLDER, see MORTGAGE. 

BROKERS, see CORPORATIONS. 

BURDEN OF PROOF, see CARRIERS OF GOODS; CORPORATIONS. 


CANCELLATION, see Equity. 


CARRIERS OF GOODS. — [Delivery —Delay — Samples — Damages] — Measure 

of damages for delay in delivering samples which become valueless by 
loss of the season. —The plaintiff's agent delivered to the defendants a parcel of 
samples to be forwarded by them to the plaintiffs, informing them that the parcel con- 
tained samples. There was such delay in the delivery of the parcel, by the negligence 
of the defendants, that the samples became valueless by reason that the season had 
passed during which they could be used for procuring orders. The plaintiffs brought 
an action for damages for non-delivery within a reasonable time. Held (affirming the 
judgment of Day, J.), that the plaintiffs were entitled to recover as damages the value 
to them of the samples at the time when they oucht to have been delivered. — Schultze 
v. Great Eastern R. Co., Ct. App. Eng., 2 Railw. & Corp. L. J. 588, 
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2.—. [Shipping —Stowage — Burden of Proof.] — When burden on shipper to 
prove cargo badly stowed.—In an action for damage to cargo, where claimant 
proved a hard voyage of the vessel, and that the casks which contained the cargo dam- 
aged were weak, and libelant offered evidence that the casks were good, but gave no 
proof of their bad stowage, held, that the burden was on the libelant to show that the 
cargo was badly stowed, and, this burden not being sustained, libelant could not re- 
cover. — Nordlinger v. The Connaught, U. S. Dist. Ct. E. D. N. Y., 32 Fed. Rep. 638. 
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CARRIERS OF PASSENGERS. — [Baggage] — Loss of passenger's baggage 
by being dropped out of window of railway car.— A railroad company is not 
liable in damages for a loss resulting to a passenger from its refusal to stop the train 
upon which he was riding, short of a usual station, to enable him to recover a hand- 
bag which he was carrying with him, and which he dropped from a window of the car 
while attempting to lower the sash, — Henderson vy. Louisville ¢ N. R. Co., Sup. Ct. U, 
8.,8 Rep. 60. 


2,—. [Railway Companies — Negligence] — Passenger injured by falling ob- 
ject. — Plaintiff, while a passenger on one of defendant’s railroad trains, was injured 
by a wringer falling upon him from the rack above the seat. The wringer appeared in 
the rack simply as a parcel, wrapped in brown paper, and there was nothing extraor- 
dinary about the parcel or its position, and nothing to attract particular attention to 
it. In an action to recover damages for the injury, held, that the denial of a motion 
for non-suit was error. Danforth, J., dissenting. — Morris y. New York, etc., R. Co., Ct, 
App. N. Y. 13 N. East. Rep. 455. 


CERTIFICATES, see CORPORATIONS, 

CERTIFICATE OF DIVISION, see REMOVAL OF CAUSE. 
CHALLENGES, see Jury 
CHRONOMETER, sce MARITIME LIENS. 

CLUBS, see INTOXICATING LIQUORS. 

CONDITIONAL SALES, see FIXTURES. 

COLLATERAL ATTACK, see JUDGMENT. 
COMPUTATION OF TIME, see Writ OF ERROR. 
CONFESSION OF JUDGMENT, see CorRPORATIONS. 
CONFLICT OF LAWS, see PRIVATE INTERNATIONAL Law. 


CONSTITUTIONAL LAW. — [Corporations — Taxation] — Constitutionality of 
taxation of bank shares. — The fact that under the act of Congress the capital of 
national banks can be taxed by the States in no other way than by an assessment 
upon the shares of that capital held by individuals, does not render unconstitutional 
the Iowa statute which taxes savings banks in that State on the amount of their paid- 
up capital, and does not tax the shares of those banks held by individual shareholders, 
the same rate per cent being assessed upon the capital of the savings banks as upon the 
shares ofthe national banks, and it not appearing that the tax upon the former is not 
as great as that upon the latter. — Davenport Nat. Bank y. Board of Equalization, Sup. 
Ct. U. S.,8 8. C. Rep. 73. 


2. ——. [Municipal Corporations — Police Regulations — Contract — Exclusive 
Privilege — Injunction— Federal Jurisdiction—Removal of Dead Animals]— 
Municipal ordinance authorizing contract forremoving dead animals not 
enjoined in U. S. courts. —The city and county of San Francisco, under the power 
vested in all municipal bodies to provide for the health of their inhabitants, and by 
virtue of express provisions of the constitution of California, Art. 11, § 11, and by the 
consolidation act of 1863, has power to make regulations for the removal from its limits 
of dead animals, not slain for human food. Pursuant to this authority, the board of 
supervisors entered into a contract, and passed the necessary ordinance to give it 
effect known asthe “ Dead- Animal Contract,” whereby plaintiff and his assigns were 
granted the exclusive privilege, for twenty years, of having and removing all dead 
animals not slain for food. During the existence of the contract, the board of super- 
visors passed a resolution directing its clerk to advertise for proposals from parties de- 
sirous of obtaining the carcasses of dogs killed by the pound-keeper pursuant to the 
order of the board, and repealing “all orders or resolutions, or parts of orders or reso- 
lutions, in conflict with this resolution.” The plaintiff asked for an injunction restrain- 
ing the board from passing or carrying out such a resolution. Held, that the passage of 
a resolution or order or ordinance providing for the removal of dead animals by the 
board was a matter of legislative discretion, and an injunction restraining the pas- 
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sage of such a resolution, order or ordinance would not be granted by the circuit court 
of the United States. — Alpers vy. City and County of San Francisco, U. 8. Cir. Ct. N. 
D. Cal., 32 Fed. Rep. 503. 


3.—. ——. Pound-keeper enjoined from delivering dead animals to any other 


person. — The contract known as the “ Dead-Animal Contract,” whereby plaintiff and 
his assigns were granted by the board of supervisors of San Francisco, the exclusive 
privilege for twenty years, of having and removing the carcasses of all dead animals, 
not slain for food, subject te the sanitary regulations and control of the supervisors, 
provides that it shall“ be the duty of the keeper of the public pound to notify the 
plaintiff or his assigns to remove the animals destroyed by him.” Held, that the 
plaintiff is entitled to an injunction restraining the pound-keeper from delivering, or 
causing to be delivered, to any other person than plaintiff or his assigns, such carcasses 
during the existence of the contract. — Ibid. 


4, —. [Removal of Cause— Eminent Domain — Railway Companies — Federal 


—. See STENOGRAPHERS. 
CONSTRUCTION, see WILL. 


and State Jurisdiction] — State statute authorizing condemnation by a rail- 
way company of the track of another company acquired under an act of 
Congress. — The legislature may, by general law manifesting such intention, author- 
ize one railroad company to condemn a part of the right of way of another, to the 
extent and for the uses authorized by the charter of the road seeking to effect the 
appropriation; but, without such legislative authority or enabling act, the taking of it 
would be unauthorized. The legislature might, subject to the conditions imposed by 
the constitution, condemn for railroad purposes part of a right of way to which another 
railroad company derives title through an act of Congress, upon express conditions 
that such road and branches should be and remain a public highway for the use of the 
United States, free from toll or other charge upon the transportation of any property er 
troops of the United States, and that United States mail should at all times be trans- 
ported thereon under the direction of the post-office department; and a petition fer the 
condemnation of a right of way thus acquired would not present a question authorizing 
the transfer of the cause to the United States court. — Illinois Central R. Co. v. 
Chicago, etc., R. Co., Sup. Ct. IL, 15 W Rep. 133. 


CONTEMPT.— [Witnesses — Exceptions]— Commitment of witnesses for con- 


tempt not reviewable on exceptions.— Exceptions do not lie for the defendant to 
the order of the court committing a witness for the prosecution for contempt.— State 
v. Maine, Sup. Jud. Ct. of Maine, 5 N. Eng. Rep. 235. 


CONTRACTS. — [Performance — Advertising]— What constitutes performance 


under a contract for mailing.— A newspaper registered for transmission through 
the mails as second class matter is deprived of the right of such transmission where 
the conditions which entitle it to registry do not exist at the time of mailing.— Brun- 
dage v. Shefield, City Court, N. Y.,32 Daily Reg. 1117. 


—. [Public Policy—Restraint of Trade]—Contract not to sell for ninety- 
nine years within the United States, not void.—A contract made by a seller 
with the purchaser, that he will not, at any time within 99 years, directly or indirectiy 
engago in the manufacture or sale of friction matches, excepting in the capacity of 
agent or employee of said purchaser, within any of the several States of the United 
States of America, or the territories thereof, or within the district of Columbia, ex- 
cepting and reserving, however, the right to manufacture and sell friction matches in 
the State of Nevada and in the Territory of Montana, is not void as a covenant 
in restraint of trade.— Diamond Match Co. v. Roeber, Ct. App. N. Y., 13 N. East. Rep. 
419, 


—. —. Agreement for attorney's fees in case of collection.—A contract 
made by the maker of a promissory note, for the payment of attorney’s fees, if the note 
be placed in the hands of an attorney for collection, is not void or against public 
policy.— Barton v. Farmers’ § Merchants’ Nat. Bank, Sup. Ct. Ill., 13 N. East. Rep. 503. 
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4 —. —. Agreement to secure location of post-office.—A prominent membe? 
and local leader of the political party in control of the general government, contem. 
plating the erection of a costly building, secured from an adjacent property owner a 
promise of a bonus, conditioned upon the location in the building of the city post- 
office which was thenand had been for 15 years past on the next street. The promisee 
went to Washington, and induced the United States government to transfer the post- 
oflice to his building; but there was no testimony tending to show that he used any 
improper means to gain his point, or that he influenced any senator or representative 
in Congress or any other officer of the government to interfere in his behalf. Held, 
that the contract was valid, being founded on a valuable consideration, and, according 
to the evidence in the case, not necessarily contrary to public policy.— Beal y. Polhe- 
mus, Sup. Ct. Mich., 13 N. W. Rep. 532. 


——. See CORPORATIONS; CONSTITUTIONAL LAW; INFANCY; INJUNCTION; RECEIPT. 


OONTRIBUTORY NEGLIGENCE, see INNKEEEPERS; MUNICIPAL CORPORATIONS; 
NEGLIGENCE. 


GORPORATIONS.—[Contract — Assignment] — When assignable contract 
passes to new corporation.— A contract in restraint of trade, running to a corpora- 
tion, “ its successors and assigns,” is assignable to and enforceable by a corporation 
who succeeds to the business and property of such obligee.— Diamond Match Co, y, 
Roeber, Ct, App. N. Y., 13 N. Bast. Rep. 419. 


2—. —. [Ultra vires]—When obligee estopped from pleading ultra 
vires.— A defendant, who has violated a contract with a corporation, is notin a position 
to complain that the contractis ultra vires of such corporation, after he has received the 
benefits of the contract. Peckham, J., dissents.— Jbid. 


3%. ——. [Foreign Corporations — Contracts — Actions|— Right of foreign corpora- 
tion to sue in domestic tribunal. — A foreign corporation may enforce its contracts 
by action in the State of New York. — Ibid. 


4, ——. [Dissolution] — Charter provisions that work shall be constructed within 
a certain time. — Where a statute creating a corporation, and authorizing it to builda 
railroad, provides, that, if the corporation shall not begin construction within a certain 
time, the corporation shall be dissolved, such failure does not ipso facto dissolve the 
corporation. — Day vy. Ogdensburg, etc., R. Co., Ct. App. N. Y., 2 Railw. & Corp. L. J. 580. 


5. —. [Ultra Vires —Lease]— What agreement a valid lease and not ultra 
vires. — Defendant, a railroad corporation organized under the New York act of 1850, 
ch, 140, sec. 5, had power under Laws 1839, ch. 218, “* to contract with any other railroad 
corporation for the use of its road,” and operated a road in New York running to the 
border of Vermont. Another corporation had been crested by a law of Vermont, with 
power to build a road in Vermont, and to lease its road. The Vermont corporation, 
before building its road, entered into an agreement with defendant and others by which, 
after reciting that, with a view to establish all rail routes between the West and northern 
New England, and to form necessary connections for that purpose, a new road must be 
built in Vermont, it agreed, to issue bonds to build the new road, and others agreed to 
buy them for that purpose, and the New York corporation agreed, on the completion of 
the new road, to take a perpetual lease of itin form prescribed by the agreement. The 
agreement was performed, and a new agreement, purporting to be a lease and in the 
prescribed form, was executed, covering the new road, and «!! rights and tangible prop- 
erty of the Vermont corporation. Under the lease defendant was to equip, maintain, 
and operate the new road, and to pay the bonds in fifty years. Held, that the new agree- 
ment was a valid lease, and not u/fra vires, as to the New York corporation, and was not 
a lease of an incomplete road. — Jbid. 


6. —. —. [Injunction— Railway Companies— Railway Bonds] — Injunction 
refused to restrain payment of bonds of leased line. — Defendant, a railroad cor- 
poration, executed a mortgage reciting its determination to issue twe classes of bonds, 
viz., “‘ first consolidated mortgage bonds,” and “‘ income mortgage bonds,” payable forty 
years from April 1, 1880, with interest payable semi-annually on the first mortgage bonds, 
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and annually on the income bonds, but only the principal of the income bonds was to 
be secured by the mortgage. The interest on the income bonds was payable out of 
defendant’s “ net earnings,’”’ and both the income bonds and the accompanying interest 
coupons provided that the term “net earnings,” signifies the amount remaining of 
defendant’s income during each annual interest period after discharging certain speci- 
fied expenditures, and that defendant’s directors should determine the amount of the 
“net earnings” in each period. The mortgage showed that the promise for interest on 
the income bonds was subject to a condition that defendant’s net earnings for each 
period, after satisfying the aforesaid expenditures, should suffice to pay the interest on 
all of this class outstanding at the specified dates following each of said periods, or such 
less interest as such net earnings during such periods should be sufficient to pay on all 
said bonds then outstanding. The mortgage contained other provisions further evincing 
defendant’s intent not to secure the interest on the income bonus by the mortgage, and 
covered defendant’s income and profits. After executing the mortgage, defendant 
leased a road from a Vermont corporation, agreeing in the lease to pay certain bonds 
issued by the latter, and has been paying these latter bonds, but not the interest on the 
income bonds. Plaintiffs are holders of coupons for interest on the income bonds. Held, 
that plaintiffs have no lien under the mortgage, and that defendant’s directors have the 
right to determine the amount of the net earnings, and plaintiffs are bound by such 
determination, and cannot maintain an action to restrain defendant from using its 
income to pay the Vermont corporation’s bonds, or operating expenses. (Affirming s. 
c. 42 Hun, 654.) — Ibid. 


1. —. [Dissolution] — What does not constitute.—A corporation is dissolved 
neither by its failure to elect trustees, nor by its insolvency, in either case may still sue 
and be sued; it loses its franchise only by a surrender by the shareholders or through 
forfeiture by the State in a suit instituted for that purpose. — Electric Lighting Co. v. 
Leiter, Sup. Ct. of D. C., 15 Wash. L. Rep. 832. 


8 —. (Burden of Proof] —Burden of showing dissolution. — When the fact of 
incorporation has been shown, the burden of showing a dissolution is thrown upon the 
other side. — Ibid. 


9.—. When may confess a judgment. -- A corporation may confess a judgment for 
a debt honestly due, and may employ an attorney for that purpose. — Ibid. 


10.—. [Confession of Judgment— Attorney and Client]— Authority of 
attorney to confess judgment not questioned collaterally.—The authority of 
the attorney to confess such a judgment cannot be questioned in a collateral proceed- 
ing. — Ibid. 


ll. —. [National Banks— Shares and Stock — Officers — Fraud]— When na- 
tional bank not chargeable for fraud of its president in buying shares of its 
stock.— L., who was president of the defendant national bank, and who had sub: tan- 
tial control and management, bought 50 shares of defendant’s outstanding stock, to 
pay for which he indorsed a note, signed by M., the cashier, placed it inthe bank as dis- 
counted paper, aud drew the money thereon. He afterwards bought 148 shares, and to 
pay for them obtained from the defendant an ordinary call-loan. On subsequently sell- 
ing a portion of the stock, L. applied the price to pay the note and reduce the call-loan, 
He did not assume to act for defendant in buying the stock, and it was transferred to 
him individually, and was in his name on the books. L. had no actual authority to buy 
the stock for defendant; but the evidence tended to show that the purpose of the pur- 
chase was to get the stock into the hands of persons who would be useful to defendant. 
Rey. St. U. 8., sec. 5201, prohibits a national bank from purchasing or holding the shares 
of its stock, unless necessary to prevent a loss of abona fide debt. In an action for fraud 
in a subsequent sale of such stock by L., held, that defendant could not be charged as 
owner of the stock. — Prosser vy. First Nat. Bank, Ct. App. N. Y., 13 N. East. Rep. 287. 


—. (Officers — Powers— Representations — Fraud]— Liability of corpora- 
tion for fraudulent representations of its officers. — A general superintendent 
of a corporation approached O. & Co., representing that he wished to borrow money 
for himself individually, and that he had in store with his corporation a quantity of 
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rice to secure it. Thereupon O. & Co, advanced the money, and took a special receipt, 
by which the corporation acknowledged that it had in store a certain amount of rice be. 
longing to O. & Co., on which receipt was an acknowledgment signed by the superin. 
tendent of the corporation, who was also the borrower of the money, that O. & Co. held 
the receipt. Held, in an action against the corporation for the money advanced by O. & 
Co., that it was not liable, as O. & Co. should have inquired as to whether the superin- 
tendent’s representation was true. Where money was advanced upon a receipt exactly 
similar, but to a different person, who was represented by the superintendent as having 
rice on storage, the corporation was properly held liable. — [The court cite: Bank & T, 
Co. v. Hartridge, 75 Ga. 149.] — Planters’ Rice Mill Co. v. Olmstead, Sup. Ct. Ga., 38, E, 
Rep. 648. 


—. [Partnership] — Circumstances under which a corporation may be- 
come a partner of an individual. — A corporation may, in furtherance of the object 
of its creation, contract with an individual, though the effect of the contract may be to 
impose upon the company the liability of a partner; and as to third persons the liability 
of a partner is frequently imposed, though it was not the intention of the party sought 
to be charged to become one, and even thoygh the partnership could not have been 
made; and it will be error for the court, under such circumstances, to withdraw the 
case from the jury because the plaintiff has failed to establish a copartnership. Where 
the plaintiff sold goods in good faith toa corporation and an individual, relying upon 
the liability of each, and both had the benefit of the goods or the proceeds thereof, 
which were such as both were using in their business; and 1t appears that the corpora- 
tion and the individual have received all the property sued for, and once gave their note 
to the plaintiff for the sum,—a liability is established. — Cleveland Paper Co.v. Courier 
Co., Sup. Ct. Mich., 11 W. Rep. 144. 


—. Obligation of corporation in respect of acts acquired through immoral 
or criminal means.—If the curporation received the property for which suit is 
brought, it makes no difference how irregularly the corporation and the individual with 
which it was associated acquired the possession from the plaintiff. If it was not by 
any immoral or criminal means, justice requires that they should make reasonable com- 
pensation therefor. — Jbid. 


—. [Railway Companies—Specific Performance] — Liability of successor 
company under mortgage foreclosure. —Complainant covenanted with the C.& 
O. Railroad Co., and conveyed to the company some land for $1,000, on condition that in 
the event that the property so conveyed should cease to be used for railroad purposes 
by the company, the estate should revert to the grantor. There was also a covenant 
that the complainant was to have leave to connect a branch with the track at a point 
near his hotel, and that the company would erect fences and protect said track. The 
C. & O, Railroad Co. was sold out under foreclosure of mortgage, and the purchasers 
became the C. & O. Railway Co., entitled to all the rights, property, etc., of the C. 
& 0. Railroad Co., subject to all restrictions imposed by law upon last named company. 
Held, that there was nothing to justify the interposition of a court of equity to make the 
second company run its road through the lots sold by complainant. — Hoard v. Chesa- 
peake O. Ry. Co., Sup. Ct. U. 5., 85. C. Rep. 74. 


—. [Shares and Stock — Negotiable Instruments — Pledge — Fraud — Cer. 
tificates — Brokers — Estoppel] — Frauduient pledge by broker of certifi- 
cates indorsed in bank estops, when.—The executors of a deceased owner of 
shares in an American company desired to be entered on the New York registry in 
respect of the shares, but had no definite idea of selling them. On the instructions of 
their brokers they signed a form of transfer in blank which was indorsed upon the 
share certificates, and the certificates so indorsed were sent to the brokers to be for- 
warded to New York for registration. The brokers fraudulently deposited the certi- 
ficates with the defendant bankers as security for advances. Upon the bankruptcy 
of the brokers, the fraud was discovered, and the question of the title to the certifi- 
cates arose. It was in evidence that by American law the legal title to shares vested 
in the person entitled to be entered on the register as the legal owner; and that 
according to the usage of the monetary world, certificates of this character were 
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equivalent to securities to bearer, and passed from hand to hand without registra- 
tion. Held, that the bankers were entitled to a charge upon the shares to the amount 
secured by the deposit of the certificates; and that the executors were estopped from 
denying the authority of the brokers to deal with the shares as they thought desir- 
able. — Williams vy. The Colonial Bank; Williams vy. London Chartered Bank of Australia, 
Eng. Ch. Div., 2 Railw. & Corp. L. J. 458. 


W.—. [Stockholders— Elections] — Cumulative voting under Ohio statute. — 
Section 3245, Rev. St., which provides that directors of corporations “ shall be chosen, 
by ballot, by the stockholders who attend for that purpose, either in person or by 
lawful proxies; each share shall entitle the owner to as many votes as there are di- 
rectors to be elected, and a plurality of votes shall be necessary for a choice” — 
does not confer upon stockholders the right of cumulative voting at the election of 
directors held thereunder. — State v. Stockley, Sup. Ct. Ohio, 13 N. East. Rep. 279. 


—, See CONSTITUTIONAL LAW; RECEIVER. 
COSTS, see STENOGRAPHERS ; WITNESSES. 


CO-TENANCY.— [Tenancy in Common — Easement] — Effect of conveyance by 
co-tenant with reservation of easement upon rights of the other co-tenant. — 
Plaintiff and defendants and others were tenants in common in a certain tract of land. 
In 1870 defendants conveyed their undivided interest, but reserved the right to use the 
water on a certain portion of the land. In 1875 the land was partitioned, and to plaintiff 
was assigned that portion of the land on which was the water. Held, that the defend- 
ants, as tenants in common, could not by reservation in their deed create an easement 
or servitude on the common land as against their co-tenant. — Pfeiffer v. University of 
California, Sup. Ct. Cal., 15 Pac. Rep. 622. 


—. —. [Parties — Partition] —Such a grantee not a party in proceedings 
for partition. — Defendants and others were tenants in common of a certain tract of 
land. Defendants conveyed away their undivided interest, reserving a right to use 
water. A co-tenant also granted them the right to take water from a portion of the tract 
occupied by him. Held, that neither the reservation nor the grant gave the defendants 
such an interest in the land as entitled them to be made parties to an action for 
partition. — bid, 


COUNSEL FEES, see SALE. 
COUNTIES, see MUNICIPAL CORPORATIONS. 


COURT OF CLAIMS. —[Jurisdiction]— Claims by States against United 
States. —The Court of Claims has jurisdiction of an action by a State against the 
United States for a demand arising upon an act of Congress. — United States vy. State of 
Louisiana, Sup. Ct. U. S., 85. C. Rep. 17. 


CREDITOR’S BILL. — [Fraudulent Conveyances -- Judgment—Assignments] — 
Creditor’s bill not maintainable by fraudulent assignee of judgment.—A 
party to whom a judgment has been assigned, in pursuance of an understanding with 
the judgment debtor that the assignee shall hold the same for the purpose of protecting 
the defendant's property from the claims of his creditors, will receive no aid froma 
court of equity, in reaching and applying to the payment of the assigned judgment 
property which the judgment debtor has placed in the name of a third party, in fraud of 
his creditors. — Winans vy. Graves, Ct. Err. & App. N. J., 2 All. Rep. 25. 


CRIMINAL PROCEDURE. — [Venue — Evidence — Judicial notice] — That Chi- 
cago is in Cook County. — The court will take judicial notice that Chicago is in Cook 
County, and proof that a crime is committed in Chicago is proof that it was committed 
in Cook County. — Sullivan vy. People, Sup. Ct. IL, 13 N. East. Rep. 248. 


—. See WRIT OF ERROR. 
CROSS-EXAMINATION, see WITNESSES. 
CROSSINGS, see NEGLIGENCE. 
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DAMAGES, see CARRIER; INSURANCE; SALE. 
DANGEROUS PREMISES, see NEGLIGENCE. 
DECLARATIONS, see EVIDENCE; SALES OF PERSONAL PROPERTY. 


DEED. — [Interpretation — Reservation — Exception] — Clause construed as an 
exception and not as a reservation. — A deed, after the description of the land by 
metes and bounds, contained this clause: “ Reserving to the owner of the estate and 
others adjoining * * * aright of passage-way over the within granted premises, as 
specified,” in a former deed. This right of way had been created many years previous. 
by the owner of the entire truct of which the premises in question then formed a part, 
who had also subsequently conveyed the passage-way, which was a defined and exist- 
ing one, to a grantee of a part of the tract. Held, that the clause in the deed was an 
exception, and not a reservation, — Wood v. Boyd, Sup. Jud. Ct. Mass., 13 N. East. Rep, 
476. 

—. See ESTOPPEL; INFANCY. 

DEFINITION, see FRavupD 


DELAY, see CARRIER; NEGOTIABLE INSTRUMENT. 


DELIVERY, see CARRIER; SALES OF PERSONAL PROPERTY. 
DELIVERY OF ORDER, see SALES OF PERSONAL PROPERTY. 
DEVISE, see WILL. 

DISAFFIRMANCE, see INFANCY. 

DISCOVERY, see STATUTE OF LIMITATIONS. 

DISSOLUTION, see CORPORATION. 

DIVORCE, see MUTUAL BENEFIT SOCIETIES. 


DOWER— [Trust estates]—There is no dower in trust estates. — King v. Bushnell, 
Sup. Ct. Ill., 13 N. East. Rep. 245. 


DYING WITHOUT ISSUE, see WILL. 
EASEMENT, see Co-TENANCY. 

ELECTIONS, see CORPORATIONS. 

EMINENT DOMAIN, see CONSTITUTIONAL Law. 
ENGINEER, see NEGLIGENCE. 


EQUITY.—([(Cancellation— Married Woman— Patent Right —Hay-Fork Law] 
Cancellation of mortgage given by married woman to secure patent right 
note.--Complainant, a married woman, gave her note, secured by mortgage on her 
homestead, for the price of a patent-right sold to her husband. The note being in 
Michigan absolutely void, and it appearing that the patent-right was worthless, 
and known to be so by the vendor at the time of sale, held, that the mortgage should be 
given up and canceled.— Waterbury v. Andrews, Sup. Ct. Mich., 18 N. W. Rep. 575. 


2—. —. [Fraud]— Right of wife to cancellation on ground of fraud.— A hus- 
band persuaded his wife to execute a note and mortgage for the purchase price of a pat- 
ent-right sold to him, and falsely represented by the vendor to be valuable, by repeating 
to her such representations. Held, that, as she was the party most injured by the 
vendor’s fraud, she had a right to complain of it.— Ibid. 


3. —. —. |Attorney-General]—Attorney-general cannot maintain such bill 
in his own name.— The attorney-general of the United States has no power to main- 
tain in his own name, “as he is the attorney-general of the United States,” a bill in 
equity to repeal letters-patent for an invention.— Attorney-General ex rel. Hecker Vv. 
Rumford Chemical Works, U.S. Cir. Ct. D, R. I., 32 Fed. Rep. 608. 


4. —. ——. [Patents for Inventions] — United States cannot maintain bill for 
cancellation.— In the ab of any specific statute, the United States cannot main- 
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tain a bill in equity to cancel a patent for an invention. Attorney-General v. Chemical 
Works, 2 Ban. & A, 298, post, 608, followed.— United States vy. American Bell Tel. Co., U. 
8. Cir. Ct. D. Mass., 832 Fed. Rep, 591; United States y. Colgate U. 8. Cir. Ct. 8. D. N. Y., 
82 Fed. Rep, 624. 


—. See PARTITION oF CHATTELS. 
EQUITIES, see NEGOTIABLE INTSRUMENT. 


ESTATES. — [Life Estate — Remainder — Mortgage — Recording Acts — Rulein 
Shelley’s Cage— Illinois Statute)— Effect of mortgage by life tenant for 
purchase money.— A grant to M., “and her heirs by her present husband, H.,” at 
common law creates a fee-tail, which by the statute (Rey. St. Ill, ch. 30, sec. 6), is 
converted into an estate for life in M., and remainder in fee in the heirs designated; 
and the children of M. and H. in being at the time of the execution of the grant take a 
vested remainder in fee, subject, only, to be opened to let in after-born children. A 
purchase-money mortgage, therefore, executed by M. and H., can only operate upon 
the life estate of M.,and not upon the fee. The rule in Shelley’s Case simply operates 
upon the words of inheritance, and does not affect the rules for determining the quan- 
tity of the estate conveyed, whether a fee-simple or afee tail. Where a grant is ofa 
iife-estate to one, and of the fee to another, the grantor, by taking a mortgage from 
the life-tenant, waives his lien upon the fee. The title passed by a grant is qualified by 
the contemporaneous execution of a purchase-money mortgage only to the extent of 
the title reconveyed by the mortgage ; and therefore, where the grant is of a life-estate 
to one, und of the fee to another, and a mortgage back is executed by the life-tenant, 
the mortgage attaches only to the life-estate, and does not affect the fee. Where a deed 
operates to convey a life-estate to one, and the fee to another, and a purchase-money 
mortgage is executed by the grantee of the life-estate, the record of the deed is notice 
to the assignee of the mortgage that the mortgager had a life-estate only, to which 
alone the mortgage could attach; and he has no equity entitling him to relief against 
the grantee of the fee, although the latter is not a purchaser for value. Under Rev. 
Stat. Ill., ch. 30, sec. 13, declaring that every estate conveyed shall be deemed a fee- 
simple if a less estate be not limited by express words, or by construction or opera- 
tion of law, the fee will not pass if it appear by necessary implication that the 
conveyance of a less estate was intended.— Lehndorf vy. Cope, Sup. Ct. Ill., 13 N. East. 
Rep. 505. 


—. See DOWER. 


ESTOPPEL.—[Deed—Life Estate —Trust] — When creditor in mortgage not 
estopped from proving termination in life-estate, etc.— Defendant had a life- 
estate in certain lands under the will of D., deceased, and in March, 1875, gave her note, 
secured by mortgage onthe land. In 1879,the administrator of D. sold the lands to pay 
his debts, to the trustee under the will of M. Defendant, one of the cestui que trust 
under it, had an interest in the income of the trust fund, but no control of it. The 
administrators of the assignee of the mortgage and note sued defendant for the pay- 
ment of the debt, and foreclosure of the mortgage. Held, defendant was not estopped 
by the execution of the mortgage deed from proving the termination of the life-estate 
which passed under the deed, the acquirement of the land by another, and that her 
only interest was in the distribution by the trustee of its fruits.— Cuthrell v. Hawkins, 
Sup. Ct. N. C.,38. E. Rep. 672. 


—. See CERTIFICATE; INFANCY ; MORTGAGE; SALES OF PERSONAL PROPERTY. 


EVIDENCE. — [Fraudulent Conveyance — Declarations] — Subsequent declara- 
tions of grantor not admissible to prove fraud.— In an action between S. andB, 
8. claimed that B. fraudulently procured the title to a certain piece of land while act- 
ing as his agent. In order to prove the fraud of B., S. offered the testimony of wit- 
nesses to prove the oral and written statements of the original owner of the land made 
after the conveyance ofthe land to B., but not made in his presence or hearing. Mela, 
that the court committed no error in rejecting the evidence.— Stickle v. Bender, Sup. 
Ct. Kan., 15 Pac. Rep. 580. 
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EVIDENCE — Continued. 


2. —. [Negligence — Railway Companies] — Photograph of the locus in quo.— 
On trial of an action for damages for injuries received in consequence of defendant's 
negligence in the manner of running its trains, the plaintiff offered in evidencea photo- 
graph, as he claimed, of the locus in quo of the accident. 


He testified that he did not 
make the photograph, and did not know from what point it was taken, nor to what 


point, as a focus, the instrument was directed. Upon being asked if it fairly described 
the locality, he answered that it did. The objection made at the trial was a general 


one. Held, that the evidence was properly admitted.— Archer v. New York, etc., R. Co., 
Ct. App. N. Y., 13 N. East. Rep. 318. 


3. —. [Handwriting] — Proof of disputed signature by comparison.— When a 
signature is disputed, and another signature is offered in proof as a standard, the 
court should first find, as a fact, that the latter is genuine, and then submit it to the 
jury in comparison with the one in contention, While great care should be taken in 
determining whether the standard of comparison is genuine, the usual rule as to a fair 
balance of testimony applies.— Rowell vy. Fuller's Estate, Sup. Jud. Ct.Vt., 5 N. Eng. Rep. 


217. 


i—_. —. 


[Photographs] — Photographs of different signatures admissible.— 
Photographs of the different signatures were admissible as evidence. —Ibid. 


—. See CRIMINAL PROCEDURE; FRAUDULENT CONVEYANCES; JUDGMENT; LOST REC- 
ORDS; PUBLIC LANDS; RECEIPT; SALES OF PERSONAL PROPERTY. 


EXCEPTION, see DEED. 


EXCLUSIVE PRIVILEGE, see CONSTITUTIONAL Law; INJUNCTION. 


EXECUTION. —[(Exemption] — Conveyance after issue of execution. — Property 
exempt from execution is unaffected by execution liens, and may be sold or exchanged 
even while writs of execution are 1m the hands of the proper officer. — Barnard v. Brown, 
Sup. Ct. Ind., 13 N. East. Rep. 401. 


EXEMPTION, see EXECUTION. 


EXTRADITION. — [Warrant] — Warrant must show authority of agent of 
foreign government. — A complaint made before a United States commissioner, upon 
which a warrant issues for the arrestand extradition of a fugitive from justice, is fatally 
defective if it does not show on its face that the person making it was an agent or repre- 


sentative of the foreign government.—ZJn re Harris, U. 5. Dist. Ct. D. Minn., 32 Fed. 
Rep. 553. 


2—. Sanction of executive necessary to give commissioner jurisdiction. — 
Under the extradition treaty of 1842, between the United States and Great Britain, the 
sanction of the executive department of State is necessary, as an initiative step, for the 
surrender of an alleged fugitive, in order to give the commissioner jurisdiction; and 
where no mandate has issued showing a requisition duly made upon the executive 
authority of this government, the extradition will not be granted. — Ibid. 


FALSE PRETENSES. — [Larceny -- Indictment] — When indictment for larceny 
insufficient to sustain a conviction under New York statute for obtaining 
goods by false token, etc. — The defendant was indicted for the crime of larceny as 
follows. “* * * certain of the goods,” etc.,“of * * * thenand there being found, 
unlawfully and feloniously did steal, take, and carry away, contrary to the form of the 
statute in such case made and provided.” Held, such indictment, though suflicient to 
maintain a conviction of larceny as defined at common law, and by 2 Rev. St. N. Y., p. 
679, sec. 63, Jd., p. 690, sec. 1, was insufficient to maintain a conviction, under Pen. Code 
N. Y., sec. 528, which declares that one obtaining property from the possession of the 
true owner by color or aid of false representations, or a false token or writing, is guilty 
of larceny, by reason of not stating the act constituting the crime under this law, as 


required by Crim. Code Proc. N. Y., sec. 275. — People v. Dumar, Ct. App. N. Y., 13 N. 
East, Rep. 325. 


FALSE REPRESENTATIONS, see SALES OF PERSONAL PROPERTY. 


I 
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FAMILY, see WILL. 

FARM CROSSINGS, see RAILWAY COMPANIES. 

FEDERAL COURTS, see JURISDICTION. 

FEDERAL AND STATE JURISDICTION, see CONSTITUTIONAL Law. 
FEDERAL QUESTION, see WITNESSES; WRIT OF ERROR. 

FEES, see ATTORNEY AND CLIENT; MASTERS IN CHANCERY; WITNESSES. 
FINE, see MUTUAL BENEFIT SOCIETIES, 


FIXTURES. — [Conditional Sales]— Property attached by bolts to the build- 
ing. — Where prior to the act of May 4, 1835, regulating, among others things, “‘ condi- 
tional sales” of personal property (82 Ohio L. 238), A. sold and delivered to B. the 
machinery, other than the motive power, used for the manufacture of flour by the roller 
system, and stipulated that the title to the property should not pass until paid for; and 
thereupon the machines were, with the assent of A., and according to the understand- 
ing at the time they were sold, placed by B. in his mill, and, for the purpose of facilitat- 
ing their use, were fastened to the floor by bolts, but could readily be removed without 
injury to the building or the machinery itself, and placed in another building: held, that, 
the machines were personalty, although so fastened to the building, and that the agree- 
ment was valid, as against a subsequent mortgagee of the realty without notice of the 
agreement. — Case Mfg. Co. v. Garver, Sup. Ct. Ohio, 13 N. East. Rep. 493. 


2.—. —. Rights of subsequent mortgagee without notice. — The machinery of 
a manufactory that supplies the motive power, as the engine, boiler, and their usual 
attachments, as contradistinguished from that propelled by it, where permanently 
annexed to foundations resting upon the freehold, are generally held to be a fixture, 
though susceptible of being removed without any material injury to the same or the 
freehold; and while by the agreement of the parties the property may be made to present 
the character of personalty, yet where it is so attached that, but for the agreement, it 
would be a fixture, such agreement will be of no avail against a subsequent mortgagee 
of the realty without notice of it; nor will the filing of a mortgage upon it as chattel 
property, duly executed and delivered as such, of itself constitute such notice, — Ibid, 


FORECLOSURE, see VENDOR’S LIEN. 


FOREIGN ADMINISTRATION, see PRIVATE INTERNATIONAL Law. 
FOREIGN JUDGMENT, see JUDGMENT. 


FRAUD — [Definition] — Actual or positive fraud defined. — Actual or positive 
fraud consists in deception intentionally practiced to induce another to part with 


property or surrender some legal right, and which accomplishes the end designed. — 
Judd v. Weber, Sup. Ct. Err. Conn.,5 N. Eng. Rep. 225. 


—. See CORPORATIONS; EQUITY; SALES OF PERSONAL PROPERTY; SERVICE OF PRO 
CESS; STATUTE OF LIMITATIONS, 


FRAUD IN LAW, see FRAUDULENT CONVEYANCES. 


FRAUDULENT CONVEYANCES. [Fraud in Law] — Inadequate considera- 
tion creates presumption of fraud. — A deed expressing the nominal considera 
tion of $100, for the conveyance of property admitted to be worth $2,000is constructively 


fraudulent against the creditors of the grantor . — Scoggin v. Schloath, Sup. Ct. Ore., 15 
Pac. Rep. 635. 


2.—-. ——. [Evidence] — Parol evidence to show larger consideration than that 
named in deed. — Evidence to show that a larger consideration than the one named 
in a deed was in fact paid for the land conveyed is admissible.—[The court speaking 
through Strahan, J., says: “It is claimed on the part of the appellant that if 
this deed is impeached for fraud, actual or constructive, it is not competent to sup- 
portit by proving a considcration other or different from that expressed in the deed, 
and this view seems to be supported by respectable authority. Murphy v. Bank, 16 
Ala. 90; Linam v. Reeves, 68 Ala. 90; Houston v. Blackman, 66 Ala. 559; Galbreath v. 
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FRAUDULENT CONVEYANCES — Continued. 
Cook, 30 Ark. 417; Carmack v, Lovett, 44 Ark. 180; Glenn v. McNeal, 3 Md. Ch. 349; 
Ellinger v. Crow], 17 Md. 361. These authorities, it must be admitted, tend very much 
to support the plaintiff's contention. But after a careful consideration of the autior- 
ities, 1 am inclined to think the better reason as well as authority is the other way, 
The better rule appears to be that if the consideration expressed in a deed is natural 
love and affection, it cannot be shown to have been executed for a valuable consider- 
ation; or if voluntary, or on consideration of marriage, and the like, it cannot be shown 
that the consideration was a moneyed one. This would be proving by parol that the 
consideration was different in kind from that expressed in the deed, and, upon weli- 
considered authority, is notallowab*e. But where the consideration is a moneyed con- 
sideration, there appears to be no reason for rejecting evidence tending to prove that 
a larger or additional sum was, in fact paid. Cunningham v. Dwyer, 23 Md. 219; Credle 
v. Carrawan, 64 N. C. 422; McKinister v. Babcock, 26 N. Y. 378; Fellows v. Emperor, 13 
Barb. 92; Tyler v. Carlton, 7 Me. 175; Howell v. Elliott, 1 Dev. 76; Bank v. Brown, 2 Hill, 
(S.C.) 426; Glenn v. McNeal, 8 Md. Ch. 349; Mayfield v. Kilgour, 31 Md. 240; Hinde’s 
Lessee v. Longworth, 11 Wheat. 199.’"]— Ibid. 


FRAUDULENT CONVEYANCE, see CREDITOR'S BILL; EVIDENCE. 
GARNISHMENT, see HUSBANP AND WIFE. 

GEORGIA, see HOMESTEAD. 

HANDWRITING, see EVIDENCE. 

HAY-FORK LAW, see Equity. 

HIGHWAYS, see MUNICIPAL CORPORATIONS. 


HOMESTEAD. — [Assignment — Lien of Judgment ]—When judgment not a lien 
on homestead of debtor including an assignment.— A judgment recovered 
against a debtor, who has executed an instrument of assignment under the insolvent 
laws of Ohio, reserving to himselfhis homestead rights, will not operate as a lien upon 
land set apart to the debtor as a homestead, prior to the recovery of such judgment, 
by appraisers appointed under section 6648 of the Revised Statutes; the legal title to 
the land being in the assignee by virtue of the instrument of assignment. — Schuler v. 
Miller, Sup. Ct. Ohio, 13 N. East. Rep. 275, 


2—. —. What interest acquired by purchaser of such homestead. —A pur. 
chaser from such debtor, with deed of warranty of the land so set off for a homestead, 
does not acquire a legal title and estate, but only the equitable interest of the debtor 
after the settlement of the assignee’s trust underthe insolvent laws. The right to have 
and to hold a homestead, being a personal privilege, which cannot be conveyed to an- 
other, the occupancy by a purchaser from the debtor, with deed of warranty, of the 
land so set off by appraisers for a homestead, will be subject to the rights of the as- 
signee and the settlement of his final account. — Ibid. 


3.——. [Georgia] —Sale and reinvestment. — Defendant obtained leave from the 
superior court to sell her homestead, and invest the proceeds in other property as 
homestead. Under this authority she sold part of her property, receiving in payment 
a tract ofland. Upon the tract of land thus acquired, a judgment creditor levied in 
execution, Defendant, interposing, claimed the land as homestead. Held, that the land 
so acquired was homestead, and that defendantcould claim its exemption as such. — 
Mitchell vy. Prater, Sup. Ct. Ga.,3 8. E. Rep. 658. 


HUSBAND AND WIFE. — [Separate Estate] — Right of wife to her separate 

earnings as against husband's creditors. —If a husband consent that his wife 
may take boarders into the family, and thatshe shall have the gross proceeds for ap- 
plication on a contract which he has made with a third person for the purchase of real 
estate, and if the money so acquired by the wife be thusapplied, the money is hers, 
and not his, her right to it being founded ona meritorious consideration; and if, on 
completing payment, the wife take a conveyance of the premises to herself from such 
third person, her title will prevail against a creditor of her husband who gave credit 
after the property was paid for, though the conveyance to her be of later date than the 
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HUSBAND AND WIFE — Continued. 
giving of such credit, it not appearing that the credit was given upon the faith of the 
specific property, or that the debtor was in possession as apparent owner when the 
debt was created. — McNaught v. Anderson, Sup. Ct. Ga.,3 8. E. Rep. 668. 

2,—. [Separate earnings — Presumption — Garnishment] — When wife's sepa- 
rate earnings not subject to garnishment.— Where one is summoned as trustee 
of a defendant, and answers that he is indebted to defendant’s wife for washing done 
by her undera contract made by him with defendant, but that he is informed and be- 
lieves that defendant in making the contract acted as the agent of his wife, he 
cannot be charged as trustee; Pub. St. Mass., ch. 147, sec. 4, providing that such work 
done by a wife must be presumed to be performed for her separate account, unless 
there is an express agreement on her part to the contrary. — Seward v. Arms, Sup. 
Jud. Ct. Mass., 13 N. East. Rep. 487. 


IDENTITY, see INDICTMENT. 


INDICTMENT. — [Threatening — Name—Identity! — Variance between allega- 
tion and proof as to name of person threatened. —In an indictment charging de- 
fendant with threatening to accuse a person of a crime, the name of the person 
threatened is necessary to the identity of the offense charged in the indictment, and 
must be proved as set forth.— [The court cite: Commonwealth vr. Mahan, ll Gray, 
321.] — Commonwealth v. Buckley, Sup. Jud. Ct. Mass., 5 N. Eng. Rep, 147. 

2—. —. A.and E.as middle initials not the same. — It cannot be said, as mat- 
ter of law, that A. and E., when used as a middle initial in a name, are the same, — 
(The court say: “ The ruling that there was no variance if Frank A. White was the 
person called Frank E. White in the indictment probably went upon the ground that 
the E. might be rejected as surplage, as is held in some States. It cannot be said, as 
matter of law, that A. and E, are the same. There was no evidence that the party was 
ever called Frank E. White.’”’] — 


3.—. —. Doctrine that middle name of individual is part of the name. —In 
Massachusetts a middle name or initial is part of the name, and a variance in regard to 
it, in an indictment, is fatal.— [The court cite: ‘‘ Commonwealth v. Perkins, 1 Pick. 388; 
Commonwealth v. Hall, 3 Pick. 262; Commonwealth v. Shearman, 11 Cush. 546.”] — 
Ibid. 


—. See LARCENY. 


INFANCY. — [Contract — Deed — Disaffirmance — Estoppel] — Circumstances 
under which infant not estopped from disaffirming his deed. — Where a minor 
conveyed certain premises, and witnessed his grantee’s deed to a third party, and knew 
or might have known that subsequent grantees were making improvements on the 
premises, but within six months of his majority disaffirmed his deed and brought eject- 
ment, held, that he was not equitably estopped to do so.— Rundel y. Spencer, Sup. Ct. 
Mich., 13 N. W. Rep. 548. 


—. See INTOXICATING LIOUORS; NEGLIGENCE. 


INJUNCTION. — [Contract —Telegraph Companies— Exclusive Privileges] — 
Injunction against hotel keeper to restrain breach of contract giving an ex- 
clusive privilege to a telegraph company to maintain an office in hotel. — 
Where an hotel proprietor has granted one telegraph company the exclusive privilege 
of establishing and operating an office upon his premises, equity will interfere by in- 
junction to prevent a breach of the contract in the form of an extension of the same 
facilities to another and arival company; the remedy at law of the party having the first 
and unquestioned right being inadequate. — Western Union Tel. Co. vy. Rogers, Ct. Ch. 
N. J.,2 Atl. Rep. 13. 

2—. —. When granted to restrain continuing breaches of contract. — Where 
a bond was given providing liquidated damages in the sum of $15,000 for a breach of 
this covenant, the obligee is not confined to his remedy by way «f damages for the 
breach of contract, but, upon defendant’s violation thereof, is entitled to an injunction 
restraining him from continuing to disregard his covenant.— Diamond Match Co. vy. 
Roeber, Ct. App. N. Y., 13 N. East. Rep. 419, 


——. See CORPORATIONS; CONSTITUTIONAL LAW; RAILWAY COMPANIES. 


ay 
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INJURY, see Pusitc Lanps. 
ILLINOIS STATUTE, see Estates; Lost RECORDS. 


INNKEEPERS. — (Contributory Negligence]— Liability of innkeeper for 
goods stolen not divested by failure,of guest to bolt the door. — The plaintiff 
Was a guest at defendant's inn, and was shown by one of the defendants to a room 
which he was to occupy for the night. Upon being left in the room with asmall hand 
lamp, he locked the door; the lock being a common morticed lock, connected with the 
door-knob, When he awoke in the morning, he found that the lock had been picked in 
the night, and his watch, chain, and a sum of money stolen. There was a bolt uponthe 
door, six inches from the top of the door, and about six and one-half feet from the 
floor, which plaintiff did not see until after the robbery, and which was not called to 
his attention by the defendant the night before. There was no regulation or notice 
posted in the room requiring guests to lock and bolt the door, Held, that the failure of 
the plaintiff to bolt the door after having locked it, if said bolt was not known to him, 
nor his attention in any way called to the same, was not negligence on his part, and 
would not preclude him from recovering the value of the property stolen. — Spring vy. 
Hager, Sup. Jud. Ct. Mass., 13 N, East. Rep. 479. 


INSANITY, see Torts. 


INSOLVENCY, see SALES OF PERSONAL PROPERTY. 


INSTRUCTIONS. — [Negligence] — Obligation of company to maintain station 
agent at flag stations or to adopt other means. — Havin, instructed the jury that 
“the defendant is under no legal obligation to maintain station agents at flag stations 
for the protection of its employees,” it was error for the court to add: “ This is true as 
an abstract proposition, but, if they do not have a station agent at a flag station to look 
after the switches and lights, and the running of cars upon the side track, provided the 
side track is dangerous in its character, they must adopt some other means.’ — Hewitt 
v. Flint, ctc., R. Co., Sup. Ct. Mich., 11 N. W. Rep. 148. 


2.—. —. Obligation to provide flat cars with brakes.—The court should have 

given, at the request of the defendant, an instruction that “‘ the defendant did not owe 
this plaintiff the legai duty to provide its flat cars, which it left standing upon that side 
track, with brakes, and, even if you should find, from the evidence, that the flat car had 
no brakes at the time of the injury, this does not establish the negligence alleged in that 
regard against the defendant, nor entitle the plaintiff to recovery.” The instruction 


states a proposition of law based upon the facts in the case, and should have been given 
without qualification. — Ibid. 


3.—. —. Instructions assuming facts. —It was error for the court, where it prop- 
erly refused an instruction regarding the right of the defendant to have broken cars 
upon its side track in the course of its regular business, and its liability in case of acci- 
dent to a servant injured from that cause, who had notice, to say: “ Is there any testi- 
mony in this case that shows that Mr. Hewitt (the plaintiff) knew of the grade of this 
track, or that he knew the cars upon it might pass out upon the main track by the wind 
or by meddlesome boys, or by trains backing in?” This contains a suggestion that the 
car might be or was taken out by the wind, or assumes the fact it might have been done 
which was not conceded in the case. A suggestion or conjecture of this kind is often 
most mischievous before a jury, and ought not to be made. — Jbid. 


—. 


. Application of the rule that negligence may consist in failing to 
know as well as in failing to ds. — The court~in refusing an instruction that, if 
the car was brought on to the track by means of motion communicated from the freight 
train backing upon the side track (while such fact might establish negligence on the 
part of the men in charge of the freight train) it would not entitle plaintiff to recover — 
committed an error in stating that, if the car followed out the freight train on acconnt 
of the character and construction of the side track, and the men upon the freight train 
did not know it on account of the darkness of the night, they could not be held respon- 
sible for negligence. The idea that the servants on the freight train were not negligent 
in not making the car secure, if they did not know it was following them, was error. 
Negligence may consist in failing to know as well as in failing to do. It was the duty of 


. 
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INSTRUCTIONS — Continued. 
the servants upon the freight train to have informed themselves. The defendant’s 
request should have been given without qualification. — /bid. 

—. See NEGLIGENCE; RAILWAY COMPANIES. 


INSURANCE. — [Patents — Royalties — Wagering Contracts] — Validity of in- 
surance of royalties. — Plaintiff licensed E. & Co. to use a certain patent in consid- 
eration of specified royalties to be paid for use. Defendantinsured plaintiff against the 
loss of such royalties from damage by fire to the premises of E. & Co. Held, that the 
royalties were capable of supporting an insurance, and that the policy of insurance was 
not a wager policy, — National Filtering Oil Co. v. Citizens’ Ins. Co., Ct. App. N. Y., 13 
N. East. Rep. 337. 

2.—.—. [Loss— Damages] —Construction of such a contract as to the ex- 
tent of the indemnity. — Plaintiff was paid certain royalties by E. & Co. for the use 
of a patent, which royalties were insured by defendant, under the following agreement: 
“Whereas E, & Co., by virtue of an agreement with the assured, are bound to pay to 
them royalties, for the privilege of using their patent, which royalties are guaranteed to 
amount to $250 a month, now, therefore, the conditions of this insurance are that, in 
case the premises occupied by E. & Co. shall be damaged by fire so as to cause a dimin- 
ution of said royalties, this company will make good to the insured the amount of such 
diminution during the restoration of said premises to their producing capacity imme- 
diately preceding said fire,” etc, Held, that the proper construction of the policy was 
that all the royalties payable under the contract between plaintiff and E. & Co. were 
insured, and not merely the guarantied minimum of $250 per month, In the 
action on the above policy, the loss to plaintiff was measured by the amount of royal- 
ties paid for two months immediately preceding the fire, during the time the works were 
being restored, and for some months thereafter. Held, that this was a proper mode of 
ascertaining the loss, — Ibid. 

—. See MARITIME LIENS, 

INTEPRETATION, see DEED; NEGOTIABLE INSTRUMENT; WILL. 


INTOXICATING LIQUORS. —([Clubs] — When distribution among members 

of clubs not an illegal sale.— Where the court has instructed the jury, at defend- 
ant’s request, that the distribution of liquor by a club among its members would not 
constitute a sale, even though they gave money in return for it, and that such distribu- 
tion of liquor among themselves by the owners of it was not unlawful, whatever the 
intention might be, the added qualification that, if this was ‘‘ a mere device to cheat the 
government out of its license fee, and prevent the due execution of the law,” it would 
not be a protection, affords the defendant no ground of exception. — Commonwealth y. 
Ewig, Sup. Jud. Ct. Mass., 13 N, East. Rep. 365. 
—. [License] — Revocation of license by aldermen not subject to collateral 
impeachment. — Defendant in a prosecution for illegally keeping liquors contended 
that the revocation of his license by the board of aldermen was invalid, because he was 
not given an opportunity to be heard upon the question of revocation; he being unable 
to attend the hearing before the board by reason of illness, and the board refusing to 
grant a continuance for that reason. Held, that the acts of the board of aldermen could 
not be reviewed in a proceeding in which it was not a party. — Commonwealth vy. Hail, 
Sup. Jud. Ct. Mass,, 13 N. East. Rep. 487. 


8. —. [Notice] —Sufficiency of notice to seller under Massachusetts civil 
damage act. — The following notice in writing, signed by the son of a person having 
the habit of drinking intoxicating liquors to excess, and given to a seller of such 
liquors: “I forbid you selling or delivering liquor to 1, N. Taylor’? —1s asufficient com- 
pliance with Pub. St. Mass., ch. 100, sec. 25. — Taylor, Jr., v. Carroll, Sup. Jud. Ct. 
Mass., 13 N. East. Rep. 348. 

4.—. [Infancy]— When minor child may maintain an action.—The right of 
action given by Pub. St. Mass., ch. 100, sec. 24, to the child of a person in the habit of 
drinking liquor to excess, and against the person selling such liquors to the parent, does 
not depend upon the minority of the child, or his inability to support himself by his own 
exertions. — Ibid, 


—. See MUNICIPAL CORPORATIONS; SEARCH WARRANT. 
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JUDICIAL NOTICE, see CRIMINAL PROCEDURE. 


JUDGMENT. — [Foreign Judgment — Jurisdiction — Collateral Attack — Eyj. 
dence|]— Want of jurisdiction shown collaterally and by extrinsic evidence. — 
A foreign judgment rendered without jurisdiction of the person of the defendant may be 
attacked in either a direct or collateral proceeding in which the validity of the judg. 
ment is questioned, Although a recital, contained in a judgment, that service was made 
on the defendant, raises a strong presumption in favor of the truth of the recitals and 
of the jurisdiction, yet the defendant may show by extrinsic evidence, if such be the 
fact, that no service was actually made. —[The court say: “A foreign judgment rendered 
without jurisdiction may be assailed in either a direct or collateral proceeding. Although 
the recitals contained in the judgment that service was made, raise a strong presump- 
tion in favor of the jurisdiction and of the truth of the recitals, yet the plaintiff may 
show by extrinsic evidence, if she can, that no service was actually made. Strong proot 
will be required to overthrow the presumption of jurisdiction raised by the recitals; but 
if it is clearly shown that the plaintiff was not served with process, and did not yolun- 
tarily appear or submit to the jurisdiction of the court, the recitals are of no value, — 
Litowich v. Litowich, 19 Kan. 451, and cases cited; Mastin v. Gray, Jd. 458; Pollard », 
Baldwin, 22 lowa, 328; Lazier v. Westcott, 26 N. Y. 146; Freem, Judgm. 588, et seg.) — 
Thorn vy. Salmonson, Sup. Ct. Kan., 15 Pac. Rep. 588. 

—. See CREDITOR’S BILL; RECEIVER. , 


JURISDICTION. — [Federal Courts] — Amount in dispute. — Under the act of Con- 
gress (March 4, 1887) the circuit courtof the United States has not jurisdiction in a con- 
troversy between citizens of different States, if the sum or value of the matter in 
dispute does not exceed $2,000, excluding from the computation any interest which 
may have accrued up to the date of suit.— Moore v. Town of Edgefield, U. 8. Cir. Ct. 
D. 8. C., 32 Fed. Rep. 498, 

—. See COURT OF CLAIMS; JUDGMENT. 


JURY — (Challenges) — When errors in disallowing challenges not grounds for 
reversal. — Errors committed in the lower court, in overruling defendant’s challenges 
for cause to jurors, are not grounds for reversal, unless it be shown that a partial 
juror was forced upon them, and put upon the case, after they had exhausted their 
peremptory challenges; following Hoptv. People, 7 Sup. Ct. Rep. 614. — Ex parte Spies, 
(the Ana: chists’ Case), Sup. Ct. U. 8.,858. C. Rep. 22. 


KILLING STOCK, see RAILWAY COMPANIES. 
LANDLORD AND TENANT, see NEGLIGENCE. 


LARCENY — [Indictment — Variance] —Indictment not sustained by evi- 
dence of obtaining goods by false pretenses. — Under an indictment for lar- 
ceny by feloniously stealing and carrying away certain goods, a conviction cannot be 
sustained upon the evidence that the accused obtained the goods by false representa- 
tions anda false writing. The penal code has not altered the law in this respect.— 
State of New York v. Dumar, Ct. App. N. Y., 9 Cent. Rep. 279. 


LAW AND FACT, see NEGLIGENCE 

LEASE, see CORPORATION. 

LETTERS, see PUBLIC LANDs. 

LICENSE, see INTOXICATING LIQUORS. 

LIEN OF JUDGMENT, see HOMESTEAD. 

LIFE ESTATE, see ESTATES ; ESTOPPEL. 

LIFE INSURANCE, see MUTUAL BENEFIT SOCIETIES. 
LOSS, see INSURANCE. 


LOST RECORDS. — [Illinois — Evidence] — What evidence admissible under 
Illinois statute. — Under Rev. St. Ill. 1874, ch. 116, sec, 28, providing that whene it is 
shown that it is not in the power of a party to produce the original of any record evi- 
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LOST RECORDS — Continued. 
dence, and the record has been destroyed, other relevant evidence may be received to 
establish the execution or contents thereof, a witness, in testifying to the contents of 
deeds, the originals and record of which cannot be produced, may refresh his recollec- 
tion by reference to memoranda made by him, and known to be correct. — Bush v. Stanley, 
Sup. Ct. Ill., 13 N. East. Rep. 249. 


9.—. [North Carolina — Evidence — Parol] — Provision of North Carolina 
statute for restoration of lost records not exclusive.— The mode prescribed by 
Code N. C., sec. 55 et seg., for the restoration of “ burnt and lost records,” is not exclusive. 
A description of land in partition proceedings, and in a resulting deed, may therefore 
still be shown by parol, upon proof of the existence and destruction of the original 
records. — Mobley v. Watts, Sup. Ct. N. C.,3 8. E. Rep. 677; see also Robertson v. Council, 
Tbid., 681. 


MANDAMUS, see MUTUAL BENEFIT SOCIETIES. 


“MARINE INSURANCE. — [Perils of Navigation— Negligence — Proximate and 
Remote Cause]— Circumstances under which peril of the river and not mis- 
conduct was the proximate cause of the loss. — Upon the arrival of the insured 
steamboat at Louisville, Kentucky, it was found that the joint of the mud-valve was out 
of order. Steam was blown off to make repairs, and upon the return of the captain, who 
knew that repairs were going on, there was not sufficient steam to propel the vessel. 
The captain, without inquiring as to the condition of the steam, according to the custom 
of the river, gave the signal to let go. This was done, and the boat was carried by the 
current down the river, and over the falls, and, striking a pier, was sunk, and aban- 
doned as a total loss. At the time of the accident the vessel was in a position to be 
carried over the falls if she was let go without steam on. Held, that, the proximate 
cause of the loss being a peril of the river against which the vessel was insured, the 
misconduct of the master was no defense to an action on the policy, in the absence of 
proof that it was affected by fraud or design. — Orient Mut. Ins. Co. v. Adams, Sup. Ct. 
U.S., 88. C. Rep. 68. 


2—. —. Effect of exception against “‘ derangement or breaking of machin- 
ery,’ etc. — The policy provided that the company should be free of all claim for loss 
or damage occasioned by “ the derangement or breaking of the engine or machinery, or 
any consequence resulting therefrom.” Held, that the “consequence” referred to was 
an immediate or proximate, and not a remote consequence, and that, even if the mud 
valve could be considered part of the machinery, the derangement of it, which appeared 
to have been repaired before the order to let go was given, was not a proximate cause 
of the loss. — Ibid. 


.—. ——. [Abandonment] — Recovery as fora total loss — Subsequent floating 
of the vessel. — The policy provided that there should be “ no abandonment as fora 
totalloss, * * * unless the injury sustained be equivalent to 50 per cent of the agreed 
value.” That value was $27,000. The vessel was carried over the falls at Louisville, 
Kentucky, and sunk, April 28, 1880. She was abandoned as a total loss May 18, 1880. 
The company raised her in the spring of 1881, and put her in the condition she was in 
before the accident, at an expense of less than $6,000. Held, that the right to abandon 
was to be determined by the facts as they existed May 18, 1880, and that if it was then 
impracticable to recover and repair the boat,the place where she lay, the uncertainty 
as to when (if at all) a rise would come to float her off, and all the other attendant cir- 
cumstances, being taken into consideration, the subsequent floating off of the vessel 
would not change the result. The fact that a vessel abandoned as a tota! loss was 
recovered and repaired a year later, is not ‘‘ the best evidence” that it was practicable 
to recover and repair it at the time of the loss. — Jbid. 


MARITIME LIENS, — [Chronometer] — Lien for ship's chronometer. —A ship’s 
chronometer is one of the necessities of the vessel. When, therefore, a foreign ship is 
supplied with a chronometer upon the credit of the vessel, and by direction of the 
master, a maritime lien on the ship is created for the value of the chronometer. — Negus 
v. The Georgia, U. S. Dist. Ct. E. D. N. Y., 32 Fed. Rep. 637. 
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MARITIME LIENS — Continued. 

2.——. [Services]— List of mariners engaged whose services are subsequently 
refused. — Mariners hired for a voyage, who, pursuant to the contract, presented them- 
selves at the wharf where the boat lay, and offered their services, but without good 
reason were refused admission to the boat, may sue in rem in admiralty for their stipu. 
lated wages, the boat having prosecuted the voyage. — [The court cite: Kirk v. Hartman, 
63 Pa, St. 97; Sheppard v. Taylor, 5 Pet. 675, 710; The City of London, 1 W. Rob. 88; The 
Dolphin, 6 Ben. 402.]— Denny v. The Acorn, U. 8S. Dist. Ot. W. D. Pa., 32 Fed. Rep. 


3.——. [Priorities — Insurance] —Priority of maritime over insurance lien. —In 
the distribution of the proceeds of sale of a vessel, maritime liens are to be preferred 
over liens created by State statute for premiums of insurance. — Caskey v. The Wood- 
ward, U.8. Dist. Ct. W. D. Pa., 32 Fed. Rep. 639. 


4. —. For wharfinger’s account.—A libel for a balance of an account between a 
wharfinger and a steamboat, most of the items of which account were not maritime, 
was held not to be maintainable. — The Saginaw, U. 8. Dist. Ct. E. D. Mich., 32 Fed. Rep. 
176. 


5. ——. [Maritime Liens] —What contracts give rise to.— Maritime liens are stricti 
juris, and do not arise on all contracts made by the owners to result in profit to the ship, 
The test 1s to be applied to the subject, and not to the object. It is the subject-matter 
of the contract which must be maritime, and not the mere object, —the ship. — Zeigler 
v. The Paola R., U. S. Cir. Ct. E. D. La., 32 Fed. Rep. 174. 


6. ——. No maritime lien for compressing cotton on land. — No maritime lien exists 
for the compressing of cotton, when the compressing was performed inland, and before 
any contract of affreightment, binding on the ship, was made. — Ibid. 


MARRIED WOMAN, see Equiry. 
MASTER AND SERVANT, see NEGLIGENCE; RECEIVER. 


MASTERS IN CHANCERY.— [Fees] — Standard of compensation of masters 
in chancery. — The compensation of masters, whose functions are judicial, may be 
measured by the standard of judicial salaries. — Middleton vy. Bankers, etc., Tel. Co., U. 
8. Cir. Ct. E. D. Pa., 32 Fed. Rep. 524, 


MORTGAGE, —/Bona Fide Holder]—Assigneeas collaterally secured not a bona 
fide holder. — The holder of a mortgage assigned to him by the mortgagee, as collat- 
eral security for a prior debt of the latter, is not a bona fide holder. — Waterbury v. 
Andrews, Sup. Ct. Mich., 13 N. W. Rep. 575. 


2—. [Payment — Estoppel] — Mortgager’s purchase of equity of redemption 
not a payment of mortgage debt nor an estoppel. — The purchase of the equity 
of redemption in land, by the mortgagee, at a sale by the mortgager’s assignee in in- 
solvency, does not amount in law to a payment of the mortgage debt; nor is the mort- 
gagee estopped to sue for the balance of the debt.—([In the opinion of the court by 
Blodgett, J., it is said: ‘* To hold otherwise would obviously be inequitable, and in such 
case it is held that the union of titles will not, of itself, be considered a merger, so as to 
operate as payment or satisfaction of the mortgage debt; and this is the rule both at 
law and in equity, Walker v. Baxter, 26 Vt. 710. To the extent of the value of the 
property acquired at the time when the mortgager’s right therein was extinguished, the 
plaintiff's mortgage debt is to be regarded as satisfied, and his mortgage lien released, 
but no further. A foreclosure upon that property would have had this effect (Smith v. 
Packard, 19 N. H. 575; Green v. Cross, 45 N. H. 574; Fletcher v. Chamberlin, 61 N. H. 
438; 2 Jones, Mortg., sec. 950); and no reason is perceived why the purchase of the 
mortgager’s equity should not have the same effect. The process of foreclosure is only 
one of the ways and remedies of a mortgagee to obtain an absolute title to the property. 
Among others, he may obtain such title by becoming the purchaser of the equity of 
redemption at a sale by the mortgager’s assignee in insolvency, or on execution, either 
of which may often be a convenient and inexpensive mode of procedure; and as the 
law gives the mortgager the same right to redeem from a sale as from a foreclosure, and 
imposes the same accountability for rents and profits upon the mortgagee, there would 
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MORTGAGE — Continued. 
seem to be no difference in principle between the one mode and the other, in respect of 
the mortgage debt; and we are of opinion there is none. Such, also, is the weight of 
authority. The purchase of the equity of redemption by the mortgagee, at a sale by the 
mortgager’s assignee in insolvency, or an execution, is not at law a satisfaction of the 
mortgage debt, and the mortgagee is not estopped from claiming that the property is of 
less value than the amount of the debt. 2 Jones, Mortg., sec. 950. Murphy v. Elliott, 6 
Blackf, 482; Johnson v. Watson, 7 Blackf. 174; Speer v. Whitfleld, 10 N. J. Eq. 107; 
Lydecker v. Bogert, 38 N. J. Eq. 156; Walker v. Baxter, supra; Findlay v. Hosmer, 2 
Conn, 350; Post v. Tradesman’s Bank, 28 Conn, 420. And see Marston v. Marston, 45 Me. 
412; Puffer v. Clark, 7 Ailen, 80; Spencer v. Harford, 4 Wend. 381; and Hatz’s Appeal, 40 
Pa, St. 209. The plaintiff may, therefore, maintain this action, and, if no other means 
are or have been taken to ascertain the value of the Massachusetts lands embraced in 
his mortgage, it may be proved on the trial under the plea of nul disseizin. Green v. 
Cross, supra.”] — Clark v. Jackson, Sup. Ct. N. H., 2 Atl. Rep. 59. 

—, See ESTATES. 


MUNICIPAL CORPORATIONS. — [Counties — Actions — Patents] — Action 
against county for infringement of patent. — An action will lie against a county 
for the infringement of a patent. — May vy. Saginaw Co., U.S. Cir. Ct. E. D. Mich., 32 
Fed. Rep. 629. 


.2—. ——. Federal jurisdictionin respect of claims against counties, when 
not restrained by State statutes. — A State statute vesting in the board of super- 
visors of each county “ exclusive power to adjust all claims against their respective 
counties” is no bar to a prosecution for a tort in the Federal court. — bid. 


3.—. (Highways — Contributory Negligence] — Driving a blind horse in the 
night. —In an action of tort for personal injuries, caused by an alleged defect in a 
highway, it cannot be said as matter of law that the plaintiffs were guilty of contribu- 
tory negligence because they were driving a blind horse on a dark night. — [In the 
opinion of the court by Holmes, J., it is said: “It is too plain for extended argument 
that the court was right in refusing to rule, as matter of law, that the plaintiffs could 
not recover fora defect in the highway, because they were driving a blind horse ona 
dark night. See Smith v. Wildes, 143 Mass. 556, 10 N. E. Rep. 446; Wright rv. Templeton, 
132 Mass. 49; Daniels v. Lebanon, 58 N. H. 2384. It was for the jury to consider how 
dark the night was. They might have found that the plaintiffs could see the road, 
They might have found that a horse with sound eyes could not have doneso. What- 
ever the degree of darkness, it was for them to say whether the horse’s possession of 
sight would have diminished appreciably the chances of the accident; and it was at 
least open to them to find that the plaintiffs had a right to assume that the city had 
done its duty, and therefore that they were not bound to provide against its possible 
neglect. See Smith v. Wildes, ubié supra; Thompson v. Bridgewater, 7 Pick. 188; Lea- 
royd v. Godfrey, 138 Mass. 315, 324; Glidden v. Reading, 38 Vt. 52, 57.""] — Brackenridge v. 
City of Fitchburg, Sup. Jud. Ct. Mass., 13 N. East. Rep. 457. 


4.—. [Negligence — Highways — Sidewalks] — Injury from loose bricks in 
sidewalk.— While a municipal corporation must exercise vigilance in keeping its 
streets and sidewalks in a reasonably safe condition for public travel by night as well 
as by day, itis not an insurer against accidents, nor can it be expected to maintain the 
surface of its sidewalks from all inequalities, and from every possible obstruction to 
more convenient travel; and the mere fact that bricks in a pavement have become 
loose and displaced by the action of the elements, so that persons may stumble or be 
otherwise inconvenienced in passing, does not necessarily make the municipality 
liable, so long as the defect is not of itself dangerous, and can be readily discovered 
and easily avoided by persons using due care. — [The courtcite: City of Indianapolis 
v. Cook, 99 Ind. 10; City of Quincy v. Barker, 81 Ill. 300; City of Richmond v. Courtney, 
82 Gratt. 792; City of Chicago v. Bixby, 84 11]. 82; City of Aurorav. Pulfer, 56 Ill. 270. The 
learned editor of the N. East. Rep. adds the following citations as to the duty of munici- 
pal corporations to keep their streets and sidewalks in good repair and safe condition: 
Pomfrey v. Village of Saratoga Springs (N. Y.), 11 N. E. Rep. 43, and note; Hubbell v. 
City of Yonkers (N. Y.), 10 N. E. Rep. 858; Bishop v. Township of Schuylkill (Pa.), 8 Atl, 
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MUNICIPAL CORPORATIONS — Continued. 


—. 


6.—. 


Rep. 449; City of Houston vr. Isaacs (Tex.), 38. W. Rep. 693; Triese v. City of St. Paul 
(Minn.), 32 N. W. Rep. 857; Shippey v. Village of Au Sable (Mich.), Zd. 741; Armstrong v, 
Town of Ackley (Iowa), Id. 180. See, also, Stein v. City of Council Bluffs (Iowa), 33 
N. W. Rep, 455; City of Arkadelphia v. Windham (Ark.),4 8. W. Rep. 450; Gordon ». 


City of Richmond (Va.), 2S. E. Rep. 727.] — Zown of Gosport v. Evans, Sup. Ct. Ind., 
13 N. East. Rep. 256. 


(Contributory Negligence]— When knowledge of the defect will 
prevent a recovery.— One having knowledge of a defectin a sidewalk or highway 
is not, on that account, obliged to abandon travel thereon, if by the exercise of care 
proportioned to the known danger he may reasonably expect to avoid the danger; but 
care must be exercised proportionate tothe known risk,and one may not deliber- 
ately cast himself upon a known obstruction, and then recover for the injury, where he 
was under no compulsion to do so, and might easily have avoided all danger by merely 
stepping around it.—[The court cites: Beach, Contrib, Neg., secs. 71-77; Bruker v. 
Town of Covington, 69 Ind. 33; President, etc., v. Dusouchett, 2 Ind. 586; Riest v. City 
of Goshen, 42 Ind. 329; Turnpike Co. v. Baldwin, 57 Ind. 86; Thompson v. Railroad 
Co., 54 Ind. 197; Railroad Co.v. Schmidt, 81 Ind. 264; King v. Thompson, 87 Pa, St. 365; 
Railway Co. v. Brannagan, 75 Ind, 490; Erie v. Magill, 101 Pa. St. 616; Wilson v. City 
of Charlestown, 8 Allen, 137; Durkin v. Troy, 61 Barb. 437; City of Centralia v. Krouse, 
64 Ill. 19; City of Huntington v. Breen, 77 Ind. 30; Wilson v. Trafalgar, etc., 83 Ind. 
826; Wilson v. Trafalgar, etc., 93 Ind, 287; Nave v. Flack, 90 Ind, 212; City of South 
Bend v. Hardy, 98 Ind. 586; Town of Albion v. Hetrick, 90 Ind. 546; Turner v. Buchanan, 
82 Ind. 147; Horton v. Ipswich, 12 Cush. 488; Parkhill v. Town of Brighton, 61 Iowa, 103, 


15 N. W. Rep. 853; Corlett v. City of Leavenworth, 27 Kan. 673; Shaefler v. City of San- 
dusky, 33 Ohio St. 246.] — Zdid. 


(Police regulations — Ordinance — Intoxicating liquors — Physicians] — 
Ordinance requiring statement by physician of namesof persons to whom 
liquor furnished, void.— An ordinance passed by the mayor and aldermen of the city 
ot Forsyth, subsequent to these acts, providing that all practicing physicians within 
that town or city should make monthly returns to the council giving a statement of 
their business, and for whom they furnished liquor, and providing a penalty for its 


violation, was without authority and void. — Turner vy. City of Forsyth, Sup. Ct. Ga., 
88. E. Rep. 649. 


—. See CONSTITUTIONAL Law. 


MUTUAL BENEFIT SOCIETIES.— [Life Insurance— Divorce] — Divorce cuts 

off rights of wife as beneficiary.—The by-laws of a mutual benefit association, 
organized for the purpose of defraying the expenses of the sickness and burial of its 
members, and rendering pecuniary aid to their families or heirs, provided for the pay- 
ment of the balance to the person or persons designated by the member, provided that 
they were heirs or members of his family, and that, if the party designated were de- 
ceased, the money should be paid to the widow, children, or their guardian, or to the 
heirs, if neither widow nor children were living, Held, that the wife of a member who 
had been designated by him as a beneficiary had lost her rights as such by obtaining a 


divorce from him,—Tyler v. Odd Fellows’ Mut, Relief Assx., Sup. Jud. Ct. Mass., 13 N. 
East. Rep. 360. 


. [Suspension of member — Fine— Mandamus]— Mandamus to restore 
member suspended for non-payment of unauthorized fine.—A member of a 
benevolent association, whose constitution and by-laws contain no definition of 
offenses against the society, or provisions for imposing penalties, cannot be suspended 
for non-payment of a fine imposed by the society, anda writ of mandamus will lie to 


restore him to membership,— Erd v. Bavarian Nat, Aid g Relief Assn. Sup. Ct. Mich., 
13 N. W. Rep. 555. 


3. —. —. [Notice] —Right of member to copy of charges and to a hearing.— 


A member of a benevolent association cannot be suspended upon the report of commit- 
tee finding him guilty of conduct unbecoming a member, without being furnished a 


copy of the charges, or given an opportunity to present testimony on his own behalf.— 
Ibid. 
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NAME, see INDICTMENT. 
NATIONAL BANKS, See CoRPORATIONS, 
NAVIGATION, PERILS OF, see MARINE INSURANCE, 


NEGLIGENCE. — [Infancy — Law and Fact) — No negligence per se to allow a 
child a year and ten months old on the street.— Whether it is negligence in the 
parents of a child a year and ten months old to send him out upon the street for air 
and exercise in charge of his brother, who is eight years old, is a question of fact for 
the jury, depending upon how much the street was used, and upon the intelligence, 
capacity, and experience of the older child; and the fact that the two children, in pass- 
ing along the street, stopped to look at some boys at play does not divest them of their 
right as travelers thereon,— Bliss vy. Inhabitants of South Hadley, Sup. Jud, Ct. Mass., 
13 N, East. Rep. 352, 


—. [Landlord and Tenant— Dangerous Premises)—Falling through an 
elevator wall.—In suit againstthe owner of a building for damages for injuries 
caused by falling through an elevator well on the third story, it appeared that the 
door to the elevator was locked, and the only key to it known to defendant was in its 
place in his agent’s custody at the time of the accident, and that a tenant in the build- 
ing had obtained another key from another tenant, and was accustomed to use the 
elevator on that story without defendant's knowledge or consent, and that the neglect 
of this tenant, in leaving the door unlocked, was the cause of the injury. Held, that 


defendant was not liable.— Handyside v. Powers, Sup. Jud. Ct. Mass,, 13 N, East. Rep. 
462. 


3.—. —. Effect of an agreement of landlord to repair within a reasonable 
time.— Where plaintiff hired a barn of defendant, and the latter agreed to repair the 
floor, but did not do so within a reasonable time, and the floor fell through, and injured 
the plaintiff, held, that an action of tort could not be maintained; there having been no 
warranty or misrepresentation on defendant’s part as to the condition of the prem- 
ises. — Tutile v. George H. Gilbert Manufacturing Co., Ib. 465. 


4.—. [Masterand Servant—Railway Companies— Engineer] — Rule where 
servant has equal means of knowledge with master.—A railroad company is 
required to use due care to provide materials, machinery, and other means safe for the 
use of an engineer in performing the work of running its trains, and to keep them in 
repair and in order, so as not unnecessarily to expose him to danger; and, when the 
company has done this, the engineer assumes the risks and dangers incident to the 
company’s business, Included in the risks are those originating from the negligent 
acts and omissions of his fellow-servants in the employ of the company. The company 
does not warrant the safety of its track, nor the sufficiency of its machinery and appli- 
ances, nor the competency of its other servants. While it is the duty of the company to 
use reasonable care in the proper construction of its road and side track, still, if the 
side track is not so constructed, and injury in consequence occurs to the engineer when 
he has the same or equal means of knowledge, with the company, of such defect, and he 
does not protest against the negligence, he cannot recover for injury thereby result- 
ing. — Hewitt v. Flint, etc., R. Co., Sup. Ct. Mich., 11 West. Rep. 148. 


i. —. —. Obligation of master limited to exercise of ordinary care. — Where 
an engineer, in passing a station, was injured by his engine colliding with a flat car 
which had, within half an hour previous, by some means, left a side track at a flag 
station at a highway crossing, and run on to the main line, and there stood partly off 
the track when the engine struck it, and, in an action against the railroaa company for 
the injury, there was evidence that the siding was used for the purpose of holding trains 
while others passed, and that it had existed since 1872, and, prior to April, 1886, the side 

track had been raised and the grade made nearly parallel with the main track; that the 

car which left the side track had no brakes, and the siding no stop biock, but the car had 
stood upon the siding about four weeks prior to the accident, and had been moved back- 
ward and forward by young men and boys; and it was claimed by plaintiff that the car 
could be moved by wind, and that it might have been moved by a freight train which 
ran upon the siding about thirty-five minutes before the collision; but nothing is shown 
as to the manner in which the car was, in fact, run upon the main track, but there was 
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NEGOTIABILITY, see NEGOTIABLE INSTRUMEDT. 
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NEGLIGENCE — Continued. 


some testimony that malicious persons used this means to obstruct the track, causing 
the collision; and the jury, in answer to questions, found that the car was moved upon 
the track by motion imparted by the freight train and by the wind; and it appeared 
that the plaintiff had been railroading thirty years previous to the injury, and had made 
the run, &s & passenger engineer, upon the run on which he was injured, daily for eight 
years previous to the time he was hurt, and was accustomed to stop his train at the 
station more or less every week; that no car was ever shown to have left the siding at 
any other time without being moved by the defendant's servants; and the evidence 
rendered it improbable that the car was moved by the wind; and the men connected 
with the freight train denied that it touched the car, held, that the court improperly 
refused the following, asked as an instruction: “‘ Even though the jury believe that, if 
the side track at the County Line station had been provided with stop blocks, the flat 
car would not have run out on to the maip track so as to obstruct it, this would not 
entitle the plaintiff to recover.” The test of liability is not whether the company 
omitted to do something it could have done, and which would have prevented the in- 
jury, but whether it did anything or omitted to do anything which, under the circum- 
stances, in the exercise of ordinary care and prudence, it ought to have omitted or done, 
and from which the injury to the plaintiff proceeded. — lbid. 


6. —. [Railway Companies — Crossings — Contributory Negligence] — Evi- 
dence on which traveler was held guilty of contributory negligence and 
defendant entitled to non-suit. — Deceased, while walking on a street crossed 
by six tracks of defendant company, was struck by some cars which had been 
shunted down the grade, and were running by their own momentum. It appeared that 
deceased was well acquainted with defendant’s custom of running cars down this 
track, which was aswitch. The accident happened about noon of a clear day, and the 
deceased might have seen and avoided the cars by looking up the track on which they 
were running, and which was the first track to be crossed by him. He appears to 
have been watching some cars which were leaving the crossing on the third and fourth 
tracks. Held, contributory negligence, and defendant was entitled to a non-suit. 
Ruger, C. J., and Danforth and Andrews, JJ., dissent.— [Respecting contributory 
negligence in crossing a railroad track, see the following recent cases: Kelly v. Rail- 
road Co. (Pa.), 8 Atl. Rep. 856; Purinton v. Railroad Co (Me.),7 Atl. Rep. 707, and note; 
Chase v. Railroad Co. (Me.),5 Atl. Rep. 771, and note; Sherry v. Railroad Co. (N. Y.), 10 
N. E. Rep. 128; Cooper v. Railway Co, (Mich.), 33 N. W. Rep. 306; Slater v. Rail- 
way Co. (lowa),32 N. W. Rep. 264; Mynning v. Railroad Co. (Mich.),3l N. W. Rep. 
147, and note; Railway Co. v.Heury (Kan.), 14 Pac. Rep. 1; Glascock v. Railroad Co. 
(Cal.), Id. 518; Guggenheim v, Railway Co. (Mich.),33 N. W. Rep. 161.] — Woodward y. 
New York, etc., R. Co,, Ct. App. N. Y., 13. N. East. Rep. 424. 
See CARRIERS OF PASSENGERS; EVIDENCE; INSTRUCTIONS; MARINE INSURANCE; 
MCNICIPAL CORPORATIONS ; RAILWAY COMPANIES. 


NEGOTIABLE INSTRUMENT. -—([Bank Check — Bill of Exchange] —Instru- 

ment held a bank check and not a bill of exchange.—The foilowing instru- 
ment — $500. THE FIRST NATIONAL BANK, KASSON, MINN., October 15, 1881. Pay to 
the order of D. five hundred dollars in current funds. To Ninth National Bank, 
New York City. F., Cashier’’—is, with respect to the liability of the parties thereto, a 


bank-check, and not a bill of exchange. — Bull v. First Nat. Bank, Sup. Ct. U. S., 88. C. 
Rep. 62. 


2—. —. [Interpretation — Negotiability] — Meaning of “ in current funds.’’— 


“In current funds,’’ as used in a bank-check,means in money; and the insertion of 
those words in the instrument does not impair its negotiability. — Ibid. 


3 —. —. [Presentment— Delay — Set-off] — Effect of delay in presentment 

of right of set-off. — Delay upon the part of a bona fide holder for value of a bank- 
check, drawn by a bank in one State upon a bank in another, in presenting it for pay- 
ment, does not affect the non-availability of set-off as between such holder and the 
drawer, where the funds upon which the check was drawn were still in the hands of 
the drawee when payment was demanded, — bid. 
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NEGOTIABLE INSTRUMENT — Continued. 

4,.—. [Negotiability].—S. gave his note to P. &Co., whith contained a provision that, 
if the note was not paid at maturity, the payee might take possession of and sell the 
property for the payment of which the said note was given. Held, that where a note 
contains other provisions than the unconditional payment of money, it is non-nego- 
tiable. — South Bend Iron Works y. Paddock, Sup. Ct. Kan., 15 Pac. Rep. 574. 


5. —. ——. [Partnership — Equities] — Transfer of non-negotiable instru- 
ment.— Where P. & Co. transferred suid non-negotiable note to L. & Co., without in- 
dorsement, before due, in payment of a debt owing by P. & Co. to them; and afterwards 
while the note was the property of L. & Co., they desiring to procure money on said 
note, L.,a member of both firms, indorsed the name of P. & Co. on the back of said 
note; and afterwards, after the dissolution of the firm of P. & Co., but before the 
maturity of the note, L. & Co. delivered the note, without indorsement by them, to the 
plaintiff, as collateral security for a debt due L. & Co.; held, in a suit by the plaintiff 
against P. and P., members of the firma of P. & Co., that said defendants might make any 
defense they have made if said note had remained the property of L. & Co.; that 
the indorsement of L., without the knowledge or consent of the other members of said 
firm of P. & Co., was void as to them; and that said indorsement gave the plaintiff no 
greater rights than L. & Co. had in said note. — Ibid. 


—. See CORPORATIONS. 

NEW TRIAL, see RECEIVER. 

NORTH CAROLINA, see Lost RECORDS. 

NOTICE, see INTOXICATING LIQUORS; MUTUAL BENEFIT SOCIETIES. 


OFFICIAL BONDS. — [Sureties] — Moneys collected and embezzled after expira- 
tion of term. — Money due to T. as county clerk came into his hands after his term of 
office had expired, and was misappropriated by him. Held, that the sureties upon his 
official bond were not liable for such misappropriation. — [The court cite: “ Murfree, Off. 
Bonds, secs. 88, 215, 421; Brandt, Sur., secs. 139, 140; Bryan v. U. S., 1 Black, 140; U. 8. 


v. Nicholl, 12 Wheat. 505; Placer Co. v. Dickerson, 45 Cal. 12; Society v. Johnson, 1 
McCord, 41; Lord Arlington v. Merricke, 2 Saund. 403; Mayor, etc., v. Crowell, 40 N. J. 
L. 207; People v. Pennock, 60 N. Y. 421; Gilbert v. Luce, 11 Barb. 91; McCluskey v. 
Cromwell, 11 N. Y. 593; City of Montgomery v. Hughes, 65 Ala. 201; Offutt v. Com., 10 
Bush, 212.”] — People v. Toomey, Sup. Ct. LiL, 13 East. Rep. 521. 


OFFICERS, see CORPORATIONS. 


ORDINANCE, see MUNICIPAL CORPORATIONS. 
PAROL, see Lost RECORDS. 

PARTIES, see Co-TENANCY. 

PARTITION, see Co-TENANCY, 


PARTITION OF CHATTELS. —[Equity] — Mode of procedure in the absence 
of statutory directions.— In the absence of any common-law or statutory proceed- 
ings relating to partition of personal property owned by tenants in common, or when the 
legal remedy is inadequate, a court of equity ha: jurisdiction thereof; but the court must 
first ascertain, by a reference to a master, whether a partition is practicable; and if so, 
a division will be ordered, but if not, a sale and an accounting will be decreed.— 
Spaulding v. Warner, Sup. Jud. Ct. of Vt., 5 N. Eng. Rep. 220. 


PARTNERSHIP, see CORPORATIONS ; NEGOTIABLE INSTRUMENT. 
PATENTS, see Equity ; INSURANCE; MUNICIPAL CORPORATIONS. 
PAYMENT, see MORTGAGE; PRIVATE INTERNATIONAL Law. 
PERFORMANCE, see CONTRACT. 

PHOTOGRAPHS, see EVIDENCE. 

PHYSICIANS, see MUNICIPAL CORPORATIONS. 
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PLEDGE, see CORPORATIONS. 


POLICE REGULATIONS, see CONSTITUTIONAL LAW; MUNICIPAL CORPORATIONS, 
POWERS, see CORPORATIONS, 

PRESENTMENT, see NEGOTIABLE INSTRUMENT. 

PRESUMPTION, see HUSBAND AND WIFE. 

PRIORITIES, see MARITIME LIENS. 

PRIVATE INTERNATIONAL LAW.—[Chattel Mortgages—Recording Acts] ~ 


Validity of a chattel mortgage executed in another State.— Personal prop- 
erty mortgaged in Alabama was casually brought into Georgia the mortgager still 
residing in Alabama. Held,that it was not necessary, in order to secure the rights of 
the mortgagee, that the mortgage should be recorded in Georgia. A person residing in 
Alabama executed two mortgages on his personal property and growing crops which 
were recorded. He afterwards casually brought a wagon and some live stock, included 
in the mortgages, into Georgia. Held, that a chattel mortgage in Alabama conveyed a 
title, as distinguished from a lien, which was valid against attaching creditors.—[The 
court cites: Hubbard v. Andrew, 76 Ga. 177.] — Peterson vy. Kaigler, Sup. Ct. Ga., 3S. E. 
Rep. 655. 


—. (Conflict of laws — Foreign Administration — Payment] — Payment by 
foreign debtor to resident administrator protects him against action by an- 
cillary administrator.— The will of a decedent was proved by his executor in the 
orphans’ court of his domicile, and a debtor resident in a foreign State voluntarily paid 
his debt tosuch executor, who accounted for it tothe court. Subsequently the execu- 
tor took out ancillary letters of administration in the State where the debtor resided, 
and he proved a claim against the estate there, which had arisen since the payment of 
his debt, and sought to surcharge the executor with the amount of the debt so paid. 
Heid, that the executor, having accounted for such debt in the court of the domicile, 
could not be surcharged in the court of ancillary administration.— Gray’s Estate, Sup. 
Ct. Pa., 2 Atl. Rep. 66, 


PROXIMATE AND REMOTE CAUSE, sce MARINE INSURANCE, 
PUBLIC LANDS. — [State Grants] — When not valid against United States. — 


Grants of land made by a government in territory over which it exercises political juris- 
diction de facto, but which does not rightfully belong to it, are invalid as against the 
government to which the territory rightfully belongs.— Coffee vy. Groover, U. S. Sup. Ct., 
88. C. Rep. 1. 


—. —. Effect of adjustment of disputed boundary line upon prior 
grants.—Where a disputed boundary between two States is adjusted and settled, 
grants previously made by either State of lands claimed by it, and over which it exer- 
cised political jurisdiction, but which, on the adjustment of the boundary, are found 
to be within the territory of the other State, are void, unless confirmed by the latter 
State; and such confirmation cannot affect the titles of the same lands previously 
granted by the latter State itself. The boundary between Georgia and Florida was 
long in dispute,— Georgia claiming to a line called “ Watson’s Line,” and exercising 
political jurisdiction, and making grants of land to that line; while Florida claimed to 
a line called *‘MeNeil’s Line,” further north than Watson’s. Upon running the true 
line, as finally agreed upon by the two States,it was found to be further north than 
MecNeil’sline. Held, (1) that the grant made by Georgia of the land in dispute, which 
was south of MeNeil’s line, though made while Georgia exercised the powers of gov- 
ernment de facto over the territory there, was nevertheless void ; (2) that the confirma- 
tion by Florida of the grants made by Georgia, did notinvalidate or disturb the grant of 
the land in dispute previously made by itself.—Jbid. 


38.—. [Survey — Injury] — When survey fraudulent and void by reason of ex- 


cess. —A survey embracing 1,682 acres, on an entry of lands in the Virginia military 
district made ona warrant for 500 acres, is, by reason of such excess, fraudulent and 
void, and does not vest the owner of the warrant, or his assignee, with an equitable 
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PUBLIC LAITDS — Continued. 
title to the lands surveyed, as against the United States, so as to entitle him to call 
for a patent. — Coan v. Flagg, Sup. Ct. U. 8.,85. C. Rep, 47. 


4.—. —. Effect of confirmation of title within Virginia military district.— 
Whether the act of Congress, February 18, 1871, ceding to the State of Ohio lands in the 
Virginia military district in that State “ remaining unsurveyed,” did or did not pass 
title to lands covered by a previous survey, invalid on account of the excess in the 
quantity of land embraced, the fourth section of the act of May 27, 1880, passed for the 
purpose of construingthe act of February 18, 1871, ratified and confirmed the title to 
such lands sold by the Ohio Agricultural and Mechanical College, the grantee of the 
State of Ohio, toa purchaser for a valuable consideration. — Ibid. 


5.—. —. [Evidence — Letters]—Copies of official letters admissible to show 
date of survey. — For the purpose of showing the date that a survey, on which a 
party bases his claim to title to public lands, was filed in the general land office, copies 
of official letters written by the commissioner to the party then claiming title under the 
warrant and survey, reciting the facts, which copies were sworn to by a witness who 
was a clerk in the general land-office, and acquainted with the facts, he having, as such 
clerk, written the originals for the commissioner, by whom they were signed, are com- 
petent. — Ibid. 


PUBLIC POLICY, sce ATTORNEY AND CLIENT; CONTRACTS. 


QUIETING TITLE — [Adverse Possession]—Petitioner in statutory action to 
quieting title must have exclusive adverse possession. — Under the statute 
providing that a person in possession of real property, etc., may bring his petition 
against any person making an adverse claim, praying that he show cause why he should 
not bring an action to try his alleged title, the petitioner must have an exclusive 
and adverse possession which works a disseisin of the respondent. In cases where 
there is a joint or mixed possession, the petition cannot be maintained. — Orthodox 
Congregational Society v. Greenwich, Sup, Jud. Ct. Mass.,5 N. Eng. Rep. 209. 


2—. —. Action, how tried. —Ifthe petition prevails, the title must be tried in an 
action atlaw. The court cannot, in proceedings upon the petition, express any opin- 
ion upon the question of title to the real property in controversy. — Ibid. 


3.—. —. Illustration. — Where a meeting house was built by atown upon the 
common belonging to it, anil had been used as a town house and place for public wor- 
ship until a new town house was built, and then for religious services, concerts, and 
lectures, by permission of the town; and the town kept up the custom of ringing the 
bell therein at noon and of tolling it for deaths, the religious society which occupies 
the audience room by such permission has not such an exclusive possession as en- 
titles it to maintain such a petition. — Ibid. 


4,-—. When not entitled to relief. — Where plaintiff seeks to quiet title upon the 
claim of absolute ownership, he is not entitled torelief by showing himself entitled to 
partition, or some other remedy of a different character. — Johnson vy, Murray, Sup. 
Ct. Ind., 13 N. East. Rep. 273. 


RAILWAY BONDS, see CorPoraTIoNs. 


RAILWAY COMPANIES — [Negligence — Farm Crossings]— When not liable 
for stock killed at farm crossings. — Under the acts of April 8 and 13, 1885 (Acts 
1835, pp. 148, 224), which provide that owners of land separated by a railroad may, of 
right, maintain crossings over such railroad, and impose upon the owner the duty of re- 
pairing and keeping up gates thereto, railway companies, in the absence of negligence, 
are not liable for injuring or killing cattle at farm crossings, even though the crossings 
may have been constructed with their consent, and either before or after the passage 
of such acts, — Hunt v. Lake Shore, etc., R. Co., Sup. Ct. Ind., 13 N. East. Rep. 261; 
Pennsylvania Co. v. Spaulding, Ibid. 268, 


2—. —. [Killing Stock] —No recovery where owner abandons his cattle to 
destruction. — Although a railroad company is in default for nct maintaining a fence 
between its right of way and the pasture land of an adjoining owner, yet, where 
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RAILWAY COMPANIES — Continued. 


such owner habitually turns his cattle loose upon such track, through a gate main. 
tained for his accommodation, and thus willingly abandons them to destruction, he 
cannot recover therefor. —[The court cite: Railroad Co. v, Cahill, 63 Ind. 340; Welty v. 
Railroad Co., 105 Ind. 55,4 N. E. Rep, 410; Railway Co. v. Goodbar, 102 Ind. 596, 2 
N. E. Rep. 337, and 3 N. E. Rep. 162; Bond v, Railroad Co., 100 Ind. 301. See, also, Don- 
ovan v. Railroad Co. (Mo.),15. W. Rep. 232; Railroad Co. v. Webb, 24 N. W. Rep. 706; 
Emmons r, Railroad Co. (Minn), 29 N. W. Rep. 202, and note; Railroad Co, v. Jones 
(Ind.), 12 N. E. Rep. 113.] — Fort Wayne, etc., R. Co.v. Woodward, Sup, Ct. Ind., 13 N, 
East. Rep. 260. 
3.—. —. Not obliged to maintain cattle guards at private crossings. —A 
railway company is not required, under such acts, to maintain cattle guards at pri- 
vate crossings, inclosed by gates. — Pennsylvania Co. v. Spaulding, Sup. Ct. Ind., 13 N, 
East. Rep. 268. 
4.—. —. [Instructions]— Not obliged to attach the most approved appli- 
ances.—The court should have instructed the jury, as requested, that“ a railroad 
company is not obliged to change its manner of using its side tracks, nor to adopt 
the most approved ways or appliances in business; and if,one of its servants, know- 
ing or having ample means of knowing, from long continued employment, the way and 
manner in which the side tracks are used, continues in the employment without com- 
plaint, and if from such way and manner he is subjected to risks of accident, he is 
presumed to assume such risks, and, if injured thereby, cannot recover.” — Hewitt 
v. Flint, etc., R. Co., Sup. Ct. Mich., 11 West. Rep. 148, 
5.—. ——. Knowledge of dangerous customs and assumption of risk.—It was 
improper — having refused the last request, and refusing also a request that, the cus- 
tom of this railroad having been established in the use of its side tracks without 
stop blocks, and leaving cars standing thereon when not in use, if such custom was 
dangerous and liable to result in such cars coming out upon the main track, the 
danger was known to plaintiff, and, having continued in the employment without 
complaint, he assumed the risk—toinform the jury that the plaintiff 
sidered as knowing all that has been testified to in this case, with regard to the 
management of the track and the station, and also what he could learn or observe as 
an experienced engineer in running over the road, and such observation as he could 
have made of this side track in operating an engine on the main track, or in going in 
upon the side track himself. The instructions asked should have been given, and the 


one given was erroneous, in leaving out what the plaintiff was presumed to know and 
what it was his duty to know. — Jbid, 


must be con- 


6&.—. —. Duty of engineer to know duty of station agent.—It was the duty 
of the engineer to know the duties of a station agent along the line of the road he 
was running on, so far as they related to the proper discharge of the engineer’s duty; 
and any instruction to the contrary would have been erroneous. — bid. 
7.—. [Taxation —Assessment—State Board of Equalization] — Validity of 
assessmeat at more than conceded value where other property is assessed 
at one-third its value.—Unier the statutes of Illinois, requiring property to be as- 
sessed at its fair cash value (Revenue Act, secs. 3, 4), and providing for the assessment 
of ruilroad property by the State Board of Equalization, a tax assessed against railroad 
property, based upon a valuation by the board somewhat above its conceded value, is 
valid, although all other property in the same townships was assessed by the town as- 


sessors at one-third of its value. — Illinois, etc., R. G Coal Co. vy. Stookey, Sup. Ct. Ill., 13 
N. East. Rep. 516. 


8. —. —. Conclusiveness of valuation made by State Board of Equaliza- 


tion. — As the legislature has provided for no appeal from a valuation placed upon rail- 


road property by the State Board of Equalization, such valuation can only be assailed 
for fraud or want of jurisdiction, — Zbid. 


9. —. —. Board not bound by valuation of company.—The State Board of 


Equalization, in assessing railroad property, is not bound by the valuation fixed by the 
company. — Ibid. 


——. See CARRIERS OF PASSENGERS ; CONSTITUTIONAL LAW; CORPORATIONS ; EVIDENCE; 


NEGLIGENCE. 
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RECEIPT. —[Contract]— Receipt in full of all demands as a contract, etc.—A 
receipt acknowledging the payment of money “ in full of ail demands for damage sus- 
tained on the highway” is not only a receipt, but an agreement that the money is 
received in full payment of all demands for damages sustained by reason of the defect 
in the highway referred to. — Squires v. Amherst,-Sup. Jud. Ct. Mass., 5 N, Eng. Rep. 147. 

2.—. —. [Evidence — Parol] — Parol evidence not admissible to vary terms 
of. —Such agreement cannot be varied or controlled by evidence of an oral agreement 
made contemporaneously with it and inconsistent with its terms. An oral agreement 
offered to be proved, made contemporaneonsly with the written agreement,— that the 
receipt covered only the claim fur damages to plaintiff’s property, and did not include 
the claim for damages to his person, and that there was a distinct agreement that plaint- 
iff should be paid something more if it appeared that he had been injured in his per- 
son, —is inconsistent with the writing; and a mistake or misunderstanding, on the part 
of plaintiff, of the legal import of the written agreement is not a ground for avoiding it 
at common law. — Zbid. 


RECEIVER. — [Corporation — Judgment — Reversal— New Trial] — Effect of 
judgment, after reversal and new trial on assets passing into hands of 
receiver. — Aiter reversal on error of a judgment against a corporation, which mean- 
time has been dissoived and a receiver appointed, the judgment obtained in a new trial, 
to which the receiver was no party, is void as against the assets in his hands. — People v. 
Knickerbocker Life Ins. Co., Ct. App. N. Y., 13 N. East. Rep. 447. 


2.—-. —. Circumstances under which intervention of receiver creates no 
estoppel.—Intervention by the receiver of a dissolved corporation, on hearing of a 
writ of error from a judgment obtained against the corporation before dissolution, for 
the purpose of protecting his interest in assets given as indemnity to the sureties on the 
bond in error, does not estop him to defend a claim against the assets in his hands, based 
on a judgment rendered after remand in a new trial on the merits, to which he was no 
party. — Ibid. 

3.—. [Master and Servant — Corporations] —Appointment of receiver ipso 
facto discharges servant. — The plaintiff was employed by the defendant com- 
pany under a contract which provided that his service might be determined by six 
months’ notice. Upon the application of the debenture-holders of the company, and by 
an order of the chancery division, a manager and receiver was appointed. This man- 
ager instructed the plaintiff to continue his service,and he discharged his duties for 
more than six months at his former salary. The business having been then sold to a 
new company, and the plaintiff discharged without notice, he brought an action 
for wrongful dismissal. Held (affirming the judgment of Manisty, J.), that the ap- 
pointment of a manager and receiver operated as a discharge of the servants of the 
company, and that therefore the plaintiff could not recover. — Reid vy. The Explo- 
sives Company, Eng. Ct. App., 2 Railw. & Corp. L. J. 584. 


RECORDING ACTS, see EsTaTEs. 
REMAINDER, see ESTATES. 


REMOVAL OF CAUSES.— [Appeal— Writ of Error]—No appeal or writ of 
error in case of remand to State court. — No appeal or writ of error will lie from 
an order of a United States Circuit Court remanding a suit which was begun and had 
been improperly removed from a State court after the act of Congress of March 3, 
1887, ch. 373 (24 St. 552), went into effect, as section 6 of that act expressly repeals sec- 
tion 5 of the act of 1875, by which such appeals or writs of error were allowed, and 
the last paragraph of section 2 declares that no appeal or writ of error from such an 
order shall be allowed. The section prohibiting an appeal or writ of error in such 
cases applies, not only to removals on account of prejudice or local influence, but to 
cases removed on other grounds. — Morey v. Lockhart, Sup. Ct. U. S.,8 8. C. Rep. 65. 

2.—. ——. (Certificate of Division] —No review on certificate of division. — 
Such an order cannot be reviewed by the Supreme Court on a certificate of division 
of opinion between the judges, under Rev, St. U. S., sec. 693, as it is not a final judg- 
ment or decree in the suit. — Jbid. 

—. See CONSTITUTIONAL LAw. 
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REPRESENTATIONS, sce CORPORATIONS, 
RESERVATION, see DEED. 

RESTRAINT OF TRADE, see ConTRACTS. 
REVERSAL, see RECEIVER. 
ROYALTIES, see INSURANCE. 


SALES OF PERSONAL PROPERTY.— [Approval] — When vendor not bound 

to return in case of sale on approval.— Where machinery had been sold on ap- 
proval, and the purchaser found the same, after a bona jide trial, to be unsatisfactory, 
and duly notified the vendor, held, the vendee was not required to return the machinery 
to the vendor, in the absence of an express agreement to that effect.—[Inthe opinion 
of the court by Orton, J., itis said: ‘That the respondent ought to have returned the 
fans to the appellant when it was found they were not satisfactory. The county court 
found that the respondent notified the appellant that the fans were not satisfactory dur- 
ing the time of such investigation and subsequent thereto. The contract is silent as to 
any return of the fans if found not satisfactory. This is not a case of sale or return, 
where, if the goods are not returned in the time fixed, or in a reasonable time, the sale 
is complete. This is what the books calla sale on approval, and there is no sale until 
approval is given. But in asale or return the sale becomes absolute after a reasonable 
time has elapsed without a return of the goods. In the former, notice to the seller 
within a reasonable time after the goods are disapproved is sufficient. 2 Benj. Sales, 
sec. 911, and note; Gibson v. Vail, 53 Vt. 476; Machine Co. v. Cochran (Mich.), 31 N. W. 
Rep. 561; Starr v. Torrey, 22 N. J. Law, 190; Hunt v. Wyman, 100 Mass. 198; Phelps v. 
Whitaker, 37 Mich. 72; Osborn v. Rawson, 47 Mich. 206, 10 N. W. Rep. 201; Machine Co. 
v. Smith, 50 Mich. 566, 15 N. W. Rep, 906, The case of Machine Co. v. Chesrown, 33 Minn. 
32,21 N. W. Rep. 846, is precisely in point. It was the sale of a “Cord Binder” if it 
worked satisfactorily. It was held that it was sufficient for the defendant, within a 
reasonable time, to notify the plaintiff, in substance, that the binder did not work satis- 
factorily, and that it was not necessary to return it to the plaintiff, in the absence of an 
express agreement to that effect; and many decisions are cited to that effect. The 
respondent did all that the law required, by giving reasonable notice to the appellant 
that the fans did not and would not work satisfactorily, and that they were not satisfac- 
tory. This is clearly the law, by the current of decisions.” The editor of the North- 
Western Reporter also cites the following cases: Machine Co. v. Chesrown (Minn.), 21 N. 
W. Rep. 846; Machine Co. v., Cochran (Mich.), 31 N. W. Rep. 561; King v. Towsey 
(Iowa), 19 N. W. Rep. 859; Sycamore Co. v. Grundrad (Neb.), 20 N. W. Rep. 832; Osborn 


v. Rawson (Mich.), 10 N. W. Rep. 201.] — Exhaust Ventilator Co. vy. Chicago, etc., R. Co., 
Sup. Ct. Wis., 13 N. W. Rep. 509. 


[Delivery — Acceptance — Delivery Order]—Circumstances under which 
it is held that-title has not passed.— Action was brought upon a contract which 
was as follows: “Atlanta, December 7, 1881. We have to-day sold to Messrs. R. W. L. 
Rasin & Co., of Baltimore, Md., 1,000 tons ammoniated superphosphates, at twenty-four 
($24) dollars per ton (2,000 lbs.), on a cash basis; goods to be delivered free on board 
buyers’ vessels, and by us in bulk, We guaranty the analysis of goods to be not less 
than 2 per cent of ammonia, and not less than 8 per cent of available phosphoric acid; 
sampling and analysis of each shipment to be made by A. R. D. Dane & Co., of N. Y., or 
by Prof. White of Georgia. Settlements are to be made on delivery to buyers of bills of 
lading, by their notes, with 6 per cent interest added,” etc. ‘Shipment to be made as 
early as possible during this month. [Signed] Read & Co., of New York.” “ We accept 
the above. R. W. L. Rasin & Co., Baltimore, Md.” Held, that the contract was an 
executory contract, whose character was not changed by the subsequent acceptance by 
the sellers of an order to deliver the goods to a third party, or by the acceptance of the 
notes of the vendee, as per contract, but made in advance of shipment, sampling, or 
analysis, as therein specificd, and the title to the property did not pass thereby. — Ander- 
son Vv. Read, Ct. App. N. Y., 13 N. East. Rep. 292. 


[Estoppel — Insolvency] — When defendant not estopped from re- 
fusing to deliver after insolvency although goods resold toa third party.— 
By the terms of a contract between R. and the defendant, the latter sold and agreed to 
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SAMPLES, see CARRIER. 
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deliver to the former certain goods, to be paid for by the vendee'’s notes at the time of 
delivery of the bill of lading. R. had previously contracted to deliver to plaintiff a 
quantity of the same kind of property. He consequently presented to defendant for his 
acceptance an order to deliver the goods bought of him to plaintiff, which order was 
accepted, whereupon R. gave his notes as per contract, waiving delivery of the bil! of 
lading. At the time of accepting the order, defendants also gave to R. to be delivered 
to plaintiff, a memorandum in which they promised to deliver to plaintiff on his order, 
accepted that day, the goods that had been sold to R. Upon the delivery of the accepted 
order and memorandum by R. to plaintiff, the latter gave his notes and acceptances of 
third parties to R. in payment for the goods. Both R. and plaintiff afterwards became 
insolvent, and defendant refused to deliver the goods. The contract did not designate, 
describe, or in any way identify the particular property sold, and the evidence showed 
that at the time of making the contract the goods had not yet been manufactured. There 
was no evidence of any fraud, misrepresentation, or concealment on the part of the 
defendant to induce plaintiff to change his position, and there was none to show that 
defendant knew of any fraud on the partofR. Held, that defendant ,was not liable.— 
Tbid. 
—. [Fraud]— What fraudulent representations avoid a sale without de- 
sign not to pay for the goods.— Where one, by false assertions as to specific facts, 
induces the sale and delivery of goods to him on credit, the fraud is complete, and it 
is immaterial that at the time, such person did not have a preconceived design not to 
pay for the goods.—Judd y. Weber, Sup. Ct. Err. Conn., 5 N. Eng. Rep. 225. 


—. [Evidence — Declarations — False Representations]—What evidence of 
false representations aimissible.— Evidence of false representations made by a 
purchaser on obtaining goods on credit, for which he subsequently paid, is admissible 
on the issue of fraud in thereafter obtaining goods for which he did not pay, where the 
purpose of such representations was to obtain a gencral credit, and the subsequent 
transaction was connected with and referred back to the first.—Jbid. 


SALE.— [Warranty — Damages — Counsel Fees]—Counsel fees, when an element 


of damages.— E. purchased a machine, and gave his negotiable note therefor, upon 
the condition that if it failed to do good work, and the defects were not remedied by 
the company settling it, his note would be returned to him upon a return of the ma- 
chine. The machine proved to be defective, and was returned, but, instead ofreturning 
the note, the seller indorsed it before due to L. WhenL. brought anaction against E. 
to recover on the note, E. believing, and having some cause to believe, that the trans- 
fer was not bona fide, employed counsel to defend, but was unsuccessful. Held,in an 
action for damages against the seller for breach of warranty,that the defense aguinst 
the note was judicious and apparently necessary, and that the expenses of counsel 
therein were a legitimate consequence of the wrongful action of the defendant, and 
were properly taken into consideration by the jury.— Osborne vy. Ehrhard, Sup. Ct. 
Kan., 15 Pac. Rep. 590. 


SALVAGE CONTRACT.—|Waiver — Arbitration] — Circumstances under 


which salvage claim not waived by contract foragreement to arbitrate.— The 
captain of a salvage company, in response to telegrams, went to a sunken steamer, 
removed her cargo, pumped her out, and towed her safely into port. Before going to 
work the captain of the sunken vessel asked what it w6uld cost to get the vessel off, to 
which the captain of the salvors replied, “I donot know.” The captain of the vessel 
then said, “‘ This is not a salvage service ;” to which the other replied, “ Call it what you 
please, so I get my pay ;” and the captain then said, “‘It is no salvage service.” They 
finally agreed to submit the amount to be paid to arbitration, in case the salvage com- 
pany and the owners of the vessel could not agree upon asum, Held, that the salvage 
company was entitled to salvage compensation for the services rendered, as the con- 
versation between the captains did not amount to a contract for compensation that 
would bar a claim for salvage, and such claim was not affected by the agreement 
to arbitrate.— Pot Steamboat Co. vy. Baker Salvage Co., Sup. Ct. U. 8., 8 8. C. 
Rep. 33. 


> 
ae 
4. 
rh 
2. 


SHIPPING, see CARRIERS OF GOODS. 


STATE GRANTS, see PuBLic LANDs. 
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SEARCH WARRANT.— [Intoxicating Liquors] When may be executed at 

night. —A warrant to search for and seize intoxicating liquors, issued under Pub, St, 
Mass., ch. 100, sec. 30, in the form prescribed by that statute, may be executed in the 
night-time.— Commonwealth v. Hinds, Sup. Jud. Ct. Mass., 13 N. East. Rep. 397. 


SEPARATE EARNINGS, see HUSBAND AND WIFE. 
SEPARATE ESTATE, see HUSBAND AND WIFE. 


SERVICE OF PROCESS. — [Fraud] —Enticing party into the jurisdiction to 
get service.— Where a person, by fraud and deceit, inveigles another into the 
jurisdiction of the court, for the purpose of suing him, and of obtaining service of 
summons upon him in that jurisdiction, the summons and the service thereof should 
be set aside. Such an abuse of judicial process cannot be tolerated in any court of 
justice. — [The court cite: “ Dunlap v. Cody, 31 Iowa, 260,7 Amer. Rep. 129; Townsend 
v. Smith, 47 Wis. 623, 32 Amer. Rep. 793; 3 N. W. Rep. 439; Steele v. Bates, 2 Aiken, 338, 
16 Amer. Dec. 720; Wood v. Wood, 78 Ky. 624; Williams v. Reed, 29 N. J. Law, 385; 
Wanzer v. Bright, 52 Ill. 35; Allen v. Miller, 11 Ohio St. 374; Hevener v. Heist, 9 Phila, 
274; Metcalf v. Clark, 41 Barb. 45; Goupil v. Simonson, 3 Abb. Pr. 474; Baker rv. 
Wales, 14 Abb. Pr. (N. 5S.) 331."] — Van Horn y. Great Western Mfg. Co., Sup. Ct. Kan., 
15 Pac. Rep. 562. 
SERVICES, see MARITIME LIENS. 
SET-OFF, see NEGOTIABLE INSTRUMENT. 


SHARES AND STOCK, see CORPORATIONS. 


SIDEWALES, see MUNICIPAL CORPORATIONS. 
SPECIFIC PERFORMANCE, see CORPORATIONS. 
STATE BOARD OF FQUALIZATION, see RAILWAY COMPANIES. 


STATUTE OF FRAUDS. — [Trust] — Personal nature of the defense. — The land 

in which plaintiff sought dower was held by his intestate in trust for minor children 
under a parol agreement. Held, that the defense of the statute of frauds is personal 
to the party making the verbal promise, and could not be set up by plaintiff to im- 
peach the trust.— King v. Bushnell, Sup. Ct. Ill., 13 N. East. Rep. 245. 


—. After parol trust executed by conveyance. — Where a parol trust 


has been executed by a conveyance to the cestui que trust, the statute of frauds 
cannot be set up to impeach it. — Ibid. 


STATUTE OF LIMITATIONS. — Effect of, on claims of States against the 

United States.— The action of a State in the Court of Claims to recover moneys 
received by the United States from sales of swamp lands granted to the State by the 
act of September 28, 1850, is not barred by the statute of limitations until six years 
after the amount is ascertained from proofs of the sales, before the commissioner of 


the general land office.— United States v. State of Louisiana, U. 8. Sup. Ct., 8 S. C. 
Rep. 17. 


(Fraud — Discovery] — What facts constitute such a discovery as sets 
the statute in motion. —In New York, a right of action to set aside a deed for 
fraud accrues upon the discovery of the fraud, and then the statute of limitations is 
set in motion. Where plaintiff’s father was weak-minded, but not destitute of 
capacity, and a fraud was perpetrated upon him, and was discovered and made 
known to him, aad comprehended by him, so that he authorized a suit to be brought: 
held, that these facts constituted such a discovery as to set the statute of limita- 
tions in motion, and it was not arrested by a subsequent settlement, and the regain- 


ing of undue influeace over the father. — Piper v. Hoard, Ct. App. N. Y., 25 Cent. L. 
J. 589, 
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STENOGRAPHERS. — [Costs — Fees] — Taxation of stenographer’s fee in 
Kansas. — Section 6, ch. 189, Sess. Laws 1885, provides that a stenographer’s fee 
shall be taxed in each case in the district court in any county in which a stenogra- 
pher may be appointed. Such a fee must be taxed as costs in every case in such 
county, though the stenographer is not called upon to render any services in that par- 
ticular case. — Beebe vy. Wells, Sup. Ct. Kan., 15 Pac. Rep. 565. 


2—. —. [Constitutional Law — Taxation] — Such fee not a tax within the 
meaning of the Kansas constitution. — When a stenographer’s fee is taxed as a 
part of the costs in an action in which no services of a stenographer have been ren- 
dered, such an item is not a tax within the purview of sec. 1, art. 11, Const. Kan. 
It is a fee to the public, imposed for the purpose of adjusting on an equitable basis, 
as between suitor and the public, the expense of the administration of justice. — Jbid. 


STOCKHOLDERS, see CoRPoRATION. 

STOWAGE, see CARRIERS OF GOODS. 

‘SUPREME COURT OF THE U. S., see WriT OF ERROR. 
SURETIES, see OFFICIAL BonDs, 

SURVEY, see PuBLIc LaNnDs. 
SUSPENSION OF MEMBER, see MUTUAL BENEFIT SOCIETIES. 
SWAMP LANDS, see TaxaTIOn, 


TAXATION. — [Assessment] — Uncomploted abstract of title not subject to 
assessment.— Where the court found that twelve books, containing abstracts of 
title to lands, have no intrinsic value; that they are only valuable for the informa- 
tion they contain, and that information is conveyed by consultation or extracts; that 
their value is only kept up by their completeness and continued correction; that the 
sale of a complete copy would partially destroy the value of the books in the hands of 
the plaintiff —such finding determines that they are not things that the law has made 
subject to seizure or assessment. A taxation of such property is not a tax on business 
directly, although it is evidently measured by business, which is not the legal test. — 
Perry v. Big Rapids, Sup. Ct. Mich., 11 West. Rep. 141. 


(Swamp Lands] — Effect of Federal direct tax upon the States. —The 
direct tax laid by the act of August 5, 1861, did not create any liability on the part of the 
States, in which the lands taxed were situated to pay the tax.— United States v. State 
of Louisiana, Sup. Ct. U. §.,8 8S. C. Rep. 17. 


—. See CONSTITUTIONAL LAW; RAILWAY COMPANIES ; STENOGRAPHERS. 
TAX TITLE, see ATTORNEY AND CLIENT. 

TELEGRAPH COMPANIES, see INJUNCTION. 

TENANCY IN COMMON, see Co-TENANCY. 

THREATENING, sce INDICTMENT. 


TORTS. — |Insanity] — Estates of lunatics liable for their tortious acts. —In an 
action for damages for the killing of plaintiff's intestate by a lunatic, tried before the 
court without a jury, the question of contributory negligence was not submitted to the 
court in a proposition to be held as law embodying defendant’s theory of contributory 
negligence as applicable to the facts of the case, as provided by Hurd, Rey. St. Ill. 
1885 (Pr. Act, sec. 41). Held, that the question of contributory negligence could not 
be properly raised in the supreme court. —[The court cite: Cooley, Torts, 99-103; 2 
Saund. Pl. & Ev. 318; Shear. & R. Neg., sec. 57; Weaver v. Ward, Hob. 134; Morse v. 
Crawford, 17 Vt. 499; Behrens v. McKenzie, 23 Iowa, 333; Krom v. Schoonmaker, 3 
Barb. 647; also cases in note to said case, in Ewell, Lead. Cas. 642.) — M’Intyre v. 
Sholty, Sup. Ct. I11., 13 N. East. Rep. 239. 


TRUST, see DOWER; ESTOPPEL; STATUTE OF FRAUDS. 
ULTRA VIRES, see CORPORATIONS. 
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VARIANCE, see INDICTMENT; LARCENY. 


VENDOR'S LIEN. —[Assignment] — Not assignable.— The equitable lien of a 
vendor for the purchase-money is personal to him, and cannot be assigned. — Lehn. 
dorf v. Cope, Sup. Ct, ill.,13 N. East. Rep. 505. 


2,——. [Foreclosure]—Not enforceable in suit to foreclose mortgage. — Under 

a bill to foreclose a mortgage, executed by a life-tenant, proceeding upon the theory 
that the fee is in the mortgager, and that the lien of the mortgage attaches to it, the 
complainant cannot claim to enforce a vendor’s lien. — Jbid. 


VENUE, see CRIMINAL PROCEDURE. 
WAGERING CONTRACTS, see INSURANCE. 
WAIVER, see SALVAGE. 

WARRANT, see EXTRADITION. 


WARRANTY, see SALE. ‘ 

WILL— [Devise — Interpretation — Construction — “‘ Family”’] — When the word 
‘*family,’’ includes mother and daughter and excludes son.—The testator 
left a wife, a daughter 14 years old, and a son of 30, who was capable of supporting 
himself. The widow was given the entire income for life, or until marriage, and the 
entire property was placed in her possession, with power to sell or exchange it “ for the 
family, and for the education and support of” the daughter, and in trust for the son. 
Upon the death or marriage of the widow, the estate was to be equally divided between 
the daughter and the son's trustee, the successor of the mother. Held, that the word 
“family” included the wife and daughter, but excluded the son, who took nothing 


until the death or marriage of his mother.— In re Simon’s Will, Sup. Ct. Err. Conn., 2 
Atl. Rep. 36. 


—. [Interpretation — Dying without Issue]— When dying without issue 
restrained to mean during lifetime of testator. — A testator, after providing an 
annuity for his widow, gave all the rest of his property, real and personal, equally to 
his three children, “‘ Roswell, William, and Alline; or, in the event of the decease of 
either of them without leaving issue at his or her decease, the portion of said deceased 
is to be shared equally by the survivors or theirissue.” Held, that the death of the 
devisees spoken of in the will meant death during the lifetime of the testator, and that 
the children surviving the death of the testator took an absolute estate. White v. 
White, 52 Conn. 518; Coe v. James, 1 Conn. (L. ed.) 435, 4 New Eng. Rep. 591.— Phelps v. 
Phelps, Sup. Ct, Err. Conn., 5 N. Eng. Rep. 229. 


WITNESS.— [Accused as Witnesses — Cross-Examination — Federal Question] 
Error of State courtin allowing cross-examination of accused testifying as 
a witness presents no Federal question. — Where a defendant accused of crime 
is examined as a witness in his own behalf, the question as to whether the cross-exam- 
ination must be confined to matters pertinent to the testimony in chief, or may be 
extended to the matters in issue,is one of State law as administered in the courts of 
the State, and not of Federal law; and will not ground an application to the United 


States Supreme Court fora writ of error.— Ex parte Spies (The Anarchists’ Case), Sup. 
Ct. U. 8., 8S. C. Rep. 22. 


2— 


[Fees — Costs] — Attendance and compensation of witnesses — Suffi 
cient that witness attends on request.—Itis not necessary that a witness be 
summoned, to entitle him to his fees; it is sufficient if he attends on request.— Barber 
y. Parsons, Sup. Jud. Ct. Mass., 5 N. Eng. Rep. 199. 
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